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PROCEEDIL NGS
(9:06 a.m)
MR. REYNOLDS: Pl ease take your seats.
Thank you.

Good norning. M nanme is Mchael Reynol ds,
and | am deputy assistant secretary of transportation
for aviation and international affairs.

Wel cone to the Departnent's public hearing
for its rul emaking on conputer reservati on systens.
For the record, the relevant docket nunbers are OST-
97-2881, OST-97-3014, OST-98-4775, and OST-99-5888.

We are holding this hearing to give
i nterested persons an opportunity to present their
views orally and to give us a chance to ask them
questions. | would rem nd the speakers that this is
not an opportunity to cross-exam ne DOT staff.

Qur last notice set forth the procedures for
the hearing. Each speaker will have 15 mnutes. |
wi |l be asking questions, and the 15 mnutes wl|
i nclude any tine needed for answering ny questions.

If you are asked a question and do not believe it can
be answered adequately in this forum please feel free
to say that you will respond in witing as part of
your formal reply comrents for the docket.

KimGaver will hold up a card when a
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speaker has three mnutes left, and a card when the
speaker has used up his or her tine.

More than 25 people wish to speak, so it is
i nportant that everyone keeps within their tinme so
that all of the speakers can have the sane opportunity
to present their positions before the end of our
ability to use this neeting room |If we have extra
time, we wll use it to allow additional speakers to
partici pate.

W will break for lunch around noon and
resune the hearing at one ppm W wll take short
rest breaks in the norning and afternoon. W expect
to end the hearing between five and six.

We have a court reporter who will prepare a
transcript of the hearing. W expect to put a copy of
the transcript in the docket for the rul emaki ng by
next Thursday.

Al so, for the sake of the court reporter,
pl ease state the spelling of your nane when you cone
up to begin your presentation.

Everyone has the right to file reply
comments which are due June 9. |[|f anyone wants to
chal | enge or support statenents nmade at the hearing,
they can do so in their reply coments, and we would
encourage you to do so.
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After the reply comments are filed, we wll
review them the original coments, and the transcript
for this hearing, and then decide what rules, if any,
shoul d be adopted. W intend to issue final rules as
soon as reasonably possi bl e.

| would al so ask that cell phones, pagers
wi th audi bl e beepers be turned off to vibration node
or silent node, please.

And | guess it's tine to proceed, and the
first representative will be from Sabre.

MR. SCHWARTE: Good norning, M. Chairman.
My nane is Dave Schwarte, that's SCHWART-E |
am executive vice president and general counsel of
Sabre Hol dings Corporation. | wll be splitting ny
time this norning wwth Professor Steve Salop. W are

cogni zant of the 15-mnute limtation rule and wll
adhere by it.

The Sabre travel network is the ol dest,
| argest and nost innovative provider of air
transportation, information and booking capabilities
in the world, and has served the travel industry for
27 years.

At the outset allow me to express ny thanks
for holding this hearing and giving the opportunity to
express ny views.
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My nmessage today is sinple.

First, the CRS rules have outlived their
usef ul ness.

Second, the Departnent has no jurisdiction
over independent systens |ike Sabre.

Third, the NPRMrelies on erroneous
assunptions about CRS market power, excessive booking
feel, substitutability of alternative distribution
channel s and travel agent |ock-in.

Fourth, the Departnent’'s NPRMis wongly and
del i berately unbal anced, and designed to give the
ai rlines unneeded "bargai ning | everage," at the
expense of CRSs, travel agents, |owcost carriers, and
consuners.

" mgoing to cover each one of these points
in detail.

Therefore, we strongly urge the Departnent
to deregulate the industry as schedul ed on January 31,
2004. Regul ation of this dynam c industry cannot hope
to keep pace with changes in technol ogy. Vigorous
oversight by antitrust and consuner protection
authorities is fully capable of disciplining any
anticonpetitive conduct.

Turning to nmy first point. The CRS rules
are no |l onger necessary. W have charts on the
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screen, and we have handed out charts to everyone in
t he audience as well. This is sort of the
authoritative tine line of what's happened in the CRS
i ndustry over the |ast 25 years.

As shown by that chart, in 1983,. CRSs
processed 88 percent of all ticket transactions in the
United States. By 2002 that nunber had declined to 53
percent. In addition, the beginning, CRSs were owned
by major airlines that used their control of CRSs to
divert traffic to thenselves and fromother airlines.

As you can see fromthe chart, major CRSs will soon
be largely free of airline ownership.

It was conduct by airline owners of CRSs
that pronpted the Cvil Aeronautics Board to adopt
regul ations in 1984. But the change in ownership has
elimnated the need for those regulations. Two of the
CRSs, Sabre and Galileo, are now i ndependent of
airline ownership conpletely. A third, WORLDSPAN, has
said that it will be sold sonetinme this year, although
we urge the Departnent to cl osely exam ne any
continuing |inks between this CRS and its parent
carriers.

An independent CRS, as Sabre, has no
interest in diverting traffic to favor any airline.

Qur goal is to provide travel agents with the maxi mum
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nunber of airline flights and fares.

As shown by our next chart, the Internet has
gone froma novelty to a powerful tool for business
and consuners. Eight-two percent of air passengers
now use the Internet on a regular basis; half of al
passengers u se it to book. By year-end Internet
sales will account for 30 percent of all airline
ticket sales. Wile airlines set new web records
every nonth, Sabre's bookings are now 16 percent in
the first quarter of 2003 as conpared with the first
quarter of 2002.

So, given CRS bypass, airline divestiture,
and the Internet explosion, there is no reason to
continue the CRS rules.

MR. REYNOLDS: M. Schwarte, when you say 30
percent of airline tickets will be sold on the
Internet by the end of the year, is that by nunber or
by revenue?

MR. SCHWARTE: It's by nunber.

MR. REYNOLDS: Ckay.

MR. SCHWARTE: Thank you.

My second point is that the Departnent has
no jurisdiction over independent CRSs |ike Sabre.
Section 411 gives the Departnent authority over
airlines and ticket agents. The Departnent
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acknow edges that we're not an air carrier. It is
equal ly clear that we are not a ticket agent. By
statute, ticket agents are those who offer and sel
tickets for air travel as principal or as agent of the
airlines. Sabre is neither.

DoD acknow edges that we are not principals.

Qur contracts expressly provide that we are not
agents, but independent contractors.

Sabre has never offered, sold or arranged to
sell a single ticket to a passenger. W are not
authorized by the airlines to do so. W have no
public ticket offices and do not communicate with
passengers.

At bottom the Departnent's attenpt to
extend its jurisdiction to i ndependent CRSs cannot be
supported, and would not w thstand judicial review,
and cannot succeed wi th congressional action.

MR. REYNOLDS: M. Schwarte, so do you
contend that there is no reasonable definition of the
phrase "arranging for air transportation” that can be
said to include the conbined acts of presenting
detailed edited informati on about air transportation
services, and directly enabling the purchase of such
services, that that cannot be construed as arranging
for air transportation?
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MR. SCHWARTE: Yes, we do, because we do not
arrange it for the passenger thenselves. W sinply
provi de the data processing for the travel agent who
does the arrangi ng, and nore fundanentally, we are not
acting as an agent in any capacity for the airlines;

i nstead, we act as an independent contractor.

Agent has a legal definition. W are not
subject to the control and direction of the airlines;

i nstead, we behave sinply as independent contractors.

MR. REYNOLDS: Wsat do you think that
Congress is trying to capture using the word
"arranging" in that definition then?

Because they seened to lay out all the other
t hings that describe perhaps a travel agency that
people traditionally think of, and the airlines. Wat
do you think they were trying to capture with
"arrangi ng"?

MR, SCHWARTE: | think what they were trying
to capture is the individuals who interface directly
with the public, who performthose tasks, and we do
not .

My third point is that CRSs do not have
mar ket power. The NPRMrelies on erroneous
assunpti ons about CRS market power. CRSs engage in
robust conpetition not only anong thensel ves, but with
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alternative distribution channels such as the Internet
and airline sales. And Obitz itself is a CRS waiting
in the w ngs.

Since there is no market failure, the
Department should not be regulating the details of
Sabre's contracts with travel agents and airlines.
Det ai | ed command- and-control regul ati on has no pl ace
in an industry with vibrant conpetition.

The NPRM erroneously asserts that Sabre and
ot her systens inpose unreasonabl e contracts on
airlines and set excessive prices. This just isn't
so. In fact, Sabre has led the industry in crafting
flexible contracts with airlines.

For exanple, 10 airlines, including US
Ai rways and United, have accepted our innovative
di scount fee program In exchange for providing us
their full content and agreeing not to discrimnate
agai nst Sabre agents, we provide discounts of 12
percent off 2003 rates and freeze those rates for
those airlines for three years. Such price
concessions are the epitone of conpetition and refute
any claimof CRS market power.

The issue of "excessive" booking fees is a
red herring. booking fees represent a relative
constant, roughly 2.5 percent, of total airline cost.
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13
As you can see fromthe next chart, Sabre's

booki ng fee increases have been noderate, especially
when conpared wi th booking fees charged by airline-
owned WORLDSPAN. That chart plots the increases from
1997 to the present. The green line for 2002 and 2003
shows how the fees were reduced for those airlines who
accepted the three-year programwhere we cut the fees
by 10 percent off 2002 rates.

Al so, Sabre's booking fee increases have
grown slower than air transport Producer price |ndex.

The striking characteristic of the airlines’
conplaint in this docket about so-called exorbitant
booking fees is that they have offered no proof to
support that charge. |In fact, booking fee increase
have been driven by increased nessage vol une, nessage
conpl exity caused by increasing use of the Internet
and increased | ook-to-book ratios as consumers surf on
online travel agents for thensel ves.

MR. REYNOLDS: M. Schwarte.

MR. SCHWARTE: And by travel agency
i ncentives.

Yes, M. Chairnman.

MR. REYNOLDS: |I'msorry. In terns of -- do
you have evidence or data indicating that booking fee
costs have increased at the sanme or higher rates than
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14
t he booki ng fees thensel ves?

MR. SCHWARTE: As a matter of fact, in
conjunction with our subm ssion on March 17 we
provi ded a cost study which showed that the increase
in one itemof cost alone had exceeded our fee
i ncreases.

Anot her obviously flawed assunption in the
NPRMis the notion that travel agents are |ocked into
CRS contracts. Nothing could be further fromthe
truth.

Qur conmments and those of ASTA and the Large
Agency Coalition debunked this nyth. As shown by our
| ast charge, today 53 percent of all CRS contracts are
three years or less in length, and Sabre's contracts
are even shorter. W don't have a graph for that.

"1l give you the data.

Si xty-five percent of Sabre's contracts with
travel agents are three years or |ess. Conpetition for
agency business has driven themto a shorter term

Finally, the CRS regul ations are unfair and
i mbal anced.

MR. REYNOLDS: I'msorry, just on that |ast
point if | may.

MR. SCHWARTE: Yes, M. Chairnman.

MR. REYNOLDS: You state, | think, in your
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15
witten comments though that WORLDSPAN and its owners

get travel agents locked in in dom nated hub cities.

What woul d stop that sort of thing from
happeni ng under normal commrercial arrangenents apart
fromthe ownership tie?

MR. SCHWARTE: M. Chairman, | think you're
referring to marketing agreenents. And | think that
you are, and | think the issue there is what exactly
is in the marketing agreenent.

We have made clear in our coments that if
t he Departnent were worried about marketing agreenents
we woul d not object to the Departnent banning the use
of marketing agreenents by airlines. As a matter
fact, we advocated the adoption of the Canadi an nodel
where sales forces of airlines are precluded from
mar keting a systemdirectly to travel agencies.

The rules are inbalanced. The NPRM was
designed to enhance airline bargai ning power by
elimnating parent carrier obligations of mandatory
participation, at the same tinme the NPRM proposes to
m cro nmanage our contracts with travel agents by
[imting productivity paynents, contract |ength, and
conpensati on on term nation

To sum up, we urge that the CRSs be
deregul ated now. The CAB gave us three nonths to go
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froman unregulated world to a regulated world in
1984. If the Departnent will announce within a few
nont hs that the schedul ed sunset date for January 31,
2004 is firm the market will prepare for deregulation
with time to spare. Avoid the please of anyone who
seeks sone long or special transition provision. W
are not afraid of the free market; nor should anyone
el se be.

Thank you for your tinme and | will turn over
the remaining time that | have to Professor Sal op.
Thank you.

MR. SALOP: That's S-A-L-O-P. Thank you
very nuch

Last fall we actually had a natural
experinment with respect to airline bargaining | everage
vi s-a-vis independent CRSs. As Dave Schwarte
outlined, Sabre nade a |arge price cut in exchange for
getting all the web fares of the airlines.

Interestingly, web fares only account for
about two percent of tickets. But the airlines had
enough bargai ning | everage that they were able to get
Sabre and matched by Galileo to offer a very |arge
price cut over three years to get access to them

This was al so a natural experinent for
conpetition in that Galileo, the other independent
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CRS, matched the offer.

At the sane tine note the difference between
airline-owed CRSs. WORLDSPAN and Amadeus, the two
airline-owned CRSs, did not match Sabre's offer, and
t he owners of WORLDSPAN did not take Sabre and
governnent's offer. So that explains, it illustrates
at | east how airline owership and ticket distribution
can skew CRS conpetition

More generally, | think that the NPRM
erroneously assunes that consuners are |ocked into
their usual travel agency, and that the trave
agencies are locked into their current CRS. | think
neither assunption is true. And you relax those
assunptions you can see why the airlines have
bar gai ni ng | everage over the CRSs.

Suppose an i ndependent CRS were to delist a
carrier. \Wat would happen is many consuners
i medi ately would switch fromsay those Sabre trave
agencies to direct connect reservations. O her
consunmers would switch travel agencies. They would
| eave the Sabre travel agency. After all, why go to a
travel agency that was mssing flights from major
airlines, and they would go to one that lists all the
flights.

These swi tching consunmers would not only

Heritage Reporting Corporation
(202) 628-4888

17



| eave with respect to the Sabre -- excuse ne -- with
respect to the delisted carrier, but they would | eave
Sabre with respect to all their business.

In addition, it's not as if the travel
agents would sit still for this. A lot of travel
agents use multiple CRSs. They could imredi ately
begin to use the other CRS instead of Sabre. In
addition, as the contracts expire the travel agencies
woul d switch, and other ones probably would switch
even before the contracts expire rather than use a | ot
of busi ness.

MR. REYNOLDS: Excuse ne. How nmany trave
agents have nultiple systenms and use themon an active
basi s? Do you have any sense of that?

MR. SALOP: More than 40 percent of Sabre.

MR. REYNOLDS: More than 40 percent, |I'm
sorry?

MR SALOP: O Sabre.

MR. REYNOLDS: O Sabre custoners have
mul tiple systens?

MR SALOP: O Sabre's large -- nore than 40
percent of Sabre's bookings are nmade by travel agents
that have nultiple CRS connections, and there is a
table in ny report of March 17th to that effect.

MR. REYNOLDS: But you don't have a sense of

Heritage Reporting Corporation
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overall in the industry how many travel agencies that
use CRSs have --

MR. SALOP: | only have data by vol unme of
booki ngs.

MR. REYNOLDS: Al right.

MR. SALOP: In addition, aside fromthe
i edi ate | ost booki ngs, and what | amexplaining is
why Sabre woul d | ose nore booki ngs and why the
delisted carrier wouldn't | ose as many, but this would
al so cause long-run harmto Sabre.

| nean, basically if Sabre were to delist a
maj or carrier, its reputation with travel agencies
woul d be destroyed.

So | think that this sort of analysis
expl ains why CRSs |ike Sabre | acks bargai ning | everage
relative to the airlines, why the airlines have sone
bar gai ni ng | everage over the CRS

In contrast, airline-owned CRSs and their
owners have inherent incentives to di sadvantage rival
carriers and di sadvantage rival CRSs. This gives them
nore bargaining | everage with airlines.

Thank you very mnuch

MR. REYNOLDS: Do snaller carriers have the
same bargaining | everage as the larger carriers?

MR. SALOP: | think size is one of the
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20
factors that affects bargaining | everage, but it's not

the only one. For exanple, small carriers may be
regionally very inportant. That would be one thing.
Al so, small carriers often have good alternatives to
use carrier direct.

For exanple, lots of small carriers are
| ocal i zed and so they have an alternative way to reach
custoners through | ocal adverti sing.

So | don't think size is the only factor.
For exanple, Southwest is only on one CRS. It has a
| ot of bargai ning power.

MR. REYNOLDS: Thank you.

MR. SALOP: Thank you.

MR. REYNOLDS: Al right, thank you very
nmuch.

Next we have Amadeus.

MR. COBURN: Yes, thank you, M. Reynol ds.
My nane is David Coburn, GOB-URN | amwth the
firmof Steptoe & Johnson here in Washington, and | am
pl eased and appreciate the Departnent’'s opportunity
given ne to speak on behalf of Amadeus Wth ne is
Phil Baxter, B-A-X-T-E-R, the vice president of
Airline Business Goup North Amrerica for Amadeus.

In the time | amallowed, I will cover five
maj or points, which | wll summarize now, and then go
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back over each

First, the rules have worked well since
1984, in our view, to prevent bias and ensure fairness
in CRS distribution practices.

While the industry is undoubtedly in
transition in several respects, the Departnent could
nonet hel ess reasonabl e concl ude that the rules should
be retained for a few nore years while the existing
conpetition in the distribution market continues to
grow and mat ure.

Further, the Departnment can only abandon the
rules, in our view, if it determ nes that doing so
does not violate bilateral agreenents that the United
States has entered wth other nations; a point we have
spoken to in our initial coments, and | will speak to
further in a few m nutes.

Second, in view of devel opi ng technol ogi es
and new commerci al arrangenents, which were just
descri bed by Sabre, we are m ndful that the Departnent
m ght follow the path of deregulation. If it does so,
our position that such deregul ati on should be conpl ete
deregul ati on as Sabre has advocated, because the
partial deregul ation that has been proposed will not
yield a fully conpetitive environnment and will hurt
sonme parties and harm ot hers.
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Third, whichever approach the Departnent
takes, it should treat all CRSs equally regardl ess of
ownership. This is where we differ from Sabre. It
has the legal authority, we believe, to do so under
Section 411 as the NPRM i ndi cates.

G ven that CRSs provide a critical function
in the offering and arranging for sale of air
transportation, indeed we wouldn't be here today if
CRSs were not central to the process of the sale of
air transportation, and it would be an ill ogical
result for the Departnent to conclude after so many
years of CRS regulation that it suddenly has no
jurisdiction over the mgjor U S. CRSs.

A bifurcation of jurisdiction over CRSs
bet ween the Departnent of Justice and FTC on the one
hand, and DOT on the other is a strategy that is
calculated to |l ead to uneven results and
i nconsi stency, and confusion.

Further, to the extent that there are
entities such as Orbitz or other online distributors
that provide CRS-type services, they too should be
regul ated just like other CRSs. This is our even
playing field argunent.

Qur fourth argunent is that if the rules are
retained sone reforns are in order, and other reforns
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are not. The rule against airlines tying their fares
and benefits to use of an affiliated system whether
affiliated by ownership or affiliated by marketing
arrangenment, is a rule that should be strengthened and
enforced by the Departnent, and our conments speak to
t hat extensively.

The mandatory participation rule, if rules
are retained, should be expanded to cover marketing
carriers. Subscriber contract terns should be
shortened as per the EU rule, and |iquidated damages
for contract cancellation should not be based on | ost
booki ng fees. The proposed M DT reforns on the other
hand shoul d not be adopt ed.

Fifth, and finally, any significant
nodi fication of the rules should provide for an
appropriate transition period given that contracts and
arrangenments and rel ati onshi ps between parties would
need to be reordered in a deregul ated environnment or
an environnment where significant changes are nmade to
the rule, such as the changes proposed in the NPRM

We think an appropriate transition period is
sonmet hing on the order of at |east 18 nonths.

Turning to the first point, there is no
guestion that conpetition in the distribution sector
already strong is transitioning to a point where
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alternatives to CRS-based distribution are gaining

even further prom nence. Internet options, direct
connect technol ogy, new commerci al arrangenents

bet ween i ndustry players are changi ng the dynam cs of
t he marketpl ace. Notably the rules have not been an
i npedi ment to these changes which are occurring even
in a regulated setting.

The rul es have been effective, we believe,
over the years in elimnating distortions that could
result from bias displays and discrimnatory fees and
services. The rules have thus pronoted airline
conpetition and consuner welfare.

As to booking fees, which you will hear a
great ampunt today |'mcertain, we agree with Sabre
that they have not risen unreasonable, and in fact in
recent years in the case of Amadeus they have risen
very nodestly, and in sone cases not at all, and we'l|
go into sonme detail on that in our reply comrents.

The fees are tenpered by --

MR. REYNOLDS: If | may interrupt just a
second.

MR. COBURN:. Certainly.

MR. REYNOLDS: And | apol ogi ze for
interrupting --

MR. COBURN: No problem
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MR. REYNOLDS: -- in the mddle of your

point there. But throughout the airline industry
maj or suppliers seemto be making pretty significant
concessions to the airlines. Howis it that the CRSs
are not one of those suppliers?

| mean, they seemto be maintaining pretty
significant levels in ternms of their --

MR COBURN: | can't speak to other CRSs.
can speak to Amadeus. Major concessions have been
made. Amadeus since Septenber 11, 2001, has offered a
di scount program and we will describe that in our
reply cormments, to carriers. So significant
concessi ons have been made, and indeed between 2002
and 2003 on sone types of participation fees have not
gone up at all. To the extent they have gone up the
i ncreases have been very nodest, and designed to
reflect increased costs, and I'll get to sone of the
factors that contribute to those costs in a mnute.

Fees are tenpered by the conpetitive options
that are available to airlines. W wll address that
point in our reply comments as well.

And as | nentioned, the cost of |abor and
t he cost of technol ogy and technol ogy burdens on
systens have to be taken into account when you're
di scussi ng fees.
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For exanple, in the first three nonths of

2001, or between the first three nonths of 2001 and
the first three nonths of 2002, the average nunber
increase to the Amadeus system per booking increased
from45 to sonewhere between 75 and 85.

I n February 2003, which is the nost recent
data | have, it increased to 96 inquiries per booking.

Now what that neans is that increased burden is
pl aced on the systemto account for all of these
i ncreased inquiries, many of which are pronpted by the
gromh in Internet technol ogy.

That results in increased burden on the
infrastructure, which in turn, of course, leads to
nore investnents that the CRSs have to nake.

Further, airlines have been pushed by the
airline community, and |I'mnot being critical here,
but it's areality, to provide new functions. E-
ticketing, interline e-ticketing, these are expensive
functionalities to provide. You don't just snap your
fingers and there they are. You have to invest in
technol ogy. Those investnments, of course, have a cost
consequence and a booki ng fee consequence.

Fees also remain, as was stated earlier, a
smal |l fraction of total airline costs, about 2.5
percent, and that figure has to be viewed in relation
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to the revenues that are generated for airlines as a
result of what the CRSs do. What they do, of course,
is generate the passengers that fill the airplanes.

VWiile airline owership of CRSs has
dimnished in the U S., the prospect of major airlines
i nfluencing CRSs through marketing arrangenents has
not, and this is an inportant point that | think goes
to the question of the inpact of ownership, airline
owner shi p of CRSs.

Ownership or |ack thereof should not be
vi ewed as a decisive factor on the question of
regul ati on because in our view the nore inportant
inquiry is whether the rules provide a safeguard
agai nst the potential that systens m ght enter
arrangenents with airlines that could be detrinental
to other airlines or consuners, and that potential
exists by virtue of marketing rel ationships and ot her
conmerci al arrangenents that may exist.

To date, the rules have provided the
saf equard agai nst the abuses that can exist as a
result of such arrangenents.

The views of the commenters here in the
audi ence and others certainly differ w dely on whet her
the rules continue to serve a useful function.
Smal ler airlines and travel agency interests generally
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want the rules to continue for sone period of tine.
Sonme major U S. airlines do not, or they want only
portions of the rules to continue for some period of
time. The online distributors and CRSs are split on
t he issue.

The very diversity of views illustrates that
there is no clear or right answer. It also underscore
that the Departnent should be cautious to ensure that
its actions do not result in precisely the distortions
that the rules are designed to avoid.

Yes?

MR. REYNOLDS: If | may pose a question
here. Wy hasn't Amadeus, unlike Galileo and Sabre,
offered airlines a discount on their booking feels in
exchange for access to their web fares?

MR. COBURN. Well, it's a conmerci al
decision and I amnot at liberty to speak to why
Amadeus has chosen one path or another. It has
nothing to do with the fact that we are airline-owned.

The airlines that own, own a portion of Anadeus,
because Amadeus is al so substantially owned by the
public, don't control those deci sions.

Whet her Amadeus at some poi nt chooses to
match the offers of the other airlines which have not
attracted, we note a |arge nunber of airlines to those
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offers, or not is a comercial decision that | amsure
i s being considered.

Were the Department to elimnate the rules
or propose to elimnate the rules, we believe it could
only do so to the extent doing so is consistent with
the obligations of the United States under its
bil ateral agreenents, which I'll note that few parties
have spoken to, so | will be in the mnority here
per haps.

Many of those agreenents contain detailed
CRS provisions that in recent years the United States
has negotiated. These aren't old fixtures of the
bilateral structure. These are relatively recent
devel opnent .

The United States has assuned the obligation
in these agreenents to provide, anong ot her points,

t hat, nunber one, information on international air
services and connections will be displayed objectively
and in a nondiscrimnatory way; two, that all CRSs
shall be obligated to operate in conformty with
applicable rules; three, that all airlines willing to
pay a nondiscrimnatory fee nust be assured the right
to participate in the CRSs operating in each nation's
territory; and four, that all distribution facilities
that the CRSs provides shall be offered on an
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nondi scrim natory basis to participating airlines.

Those are the words which | have
par aphrased, but those are essentially the words of
the bilaterals, and only sone of the points.

Now, the rules are obviously an efficient
way to ensure consistency with these obligations as
t he Departnent has found in the past in it's 1992
rul emaki ng. Reliance on Section 411 actions, case-by-
case actions, to do so could yield inconsistent
results and i npose undue burdens on the Departnent.

Al so, sone bilateral infractions may not
rise to the level of a Section 411 violation.
Deregul ation, in short, can only be acconplished to
the extent the Departnent deals with these issues, and
we're not saying the bilaterals are inmmutable. W are
just saying you have to deal with them and you have to
find a way perhaps of renegotiating the bilaterals
before you can take a step as radical as deregul ation.

Qur second point is that partial
deregul ati on shoul d be avoided. Keeping the rules in
place in ternms of service discrimnation while
al l owi ng negotiation on booking fees will do one
thing, and that is favor the large carriers with the
| argest volume of transactions while hurting smaller
volune foreign carriers, and smaller U S. carriers
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And to the extent you hurt smaller volunme foreign
carriers, that, it appears to us and according to sone
of the foreign carrier commenters, would be contrary
to bilateral obligations.

The predicate for allow ng booking fee
negotiations is that airlines can bargain on an equal
footing wwth CRSs. If that's true, then, and we
bel i eve the Departnent could find its true, the
parties should be allowed to bargain over matters such
as the provision of enhancenents, screen placenent,
| oadi ng of information, and parity clauses; in other
words, that we should be able to bargain on an equal
footing on all of those matters.

MR. REYNOLDS: Before your tine ends, in
terms of bargaining, especially if the rules are not
in existence, do you believe that bias is sonething
t hat shoul d be bargained for?

MR COBURN: Well, it's bargained for today
in the online sector. |It's bargained for -- Obitz
can bargain for bias today. Wether it does or not is
a different issue, but it certainly can. There is
nothing to prevent it fromdoing so, and yet it is
acting like a CRS under its arrangenent with Agqua, and
recent reports suggest that it's actively doing that.
They -- I'msorry.
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MR REYNCLDS: Does Amadeus sell bias in

non-airline industries for which it provides --

MR. COBURN: |I'mnot aware that it does, but
| woul d have to doubl e check that answer.

Qur point here is that the partial
deregul ation will not fulfill the goal of a fully
conpetitive environment, and |ikew se, the partial
deregul ation that several major U S. carriers and
O bitz are propoundi ng should be rejected for the sane
reason. It will benefit those parties. It will not
benefit conpetition as a whole. It will not benefit
consuners. So therefore if you deregul ate, deregul ate
fully.

Qur third point is that any decision made by
DOT on the future of the rules nust apply across the
board to all systens. W will deal extensively with
this in our reply comments. | know I am short of
time. | amnot going to go into great deal, but
suffice it to say, as | did a m nute ago, that we
woul dn't be here if what we did was not central to the
arranging of air transportation, and to suggest it's
not just doesn't make sense to us.

On top of which, to the extent you find that
some CRSs are not subject to deregulation and others
are, that's not a tenable result that we think the
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Department. |If you can bear with nme just a few nore
seconds.

MR. REYNOLDS: |1'mgoing to have to be a
little cruel --

MR COBURN: Okay.

MR. REYNOLDS: -- on this point. W have
got a lot of ground to cover, and it's a |ong day.

MR. COBURN: No problem

MR. REYNOLDS: So | apol ogize for that. But
t hank you very much for your remarks.

MR. COBURN: Thank you.

MR. REYNOLDS: Next we have WORLDSPAN.

MR, SI MPSON: Good norning, M. Reynol ds,
menbers of the panel. M nanme is Charles Sinpson
SI1-MP-SSON  I'ma partner in the law firm of
Zuckert, Scoutt & Rasenberger, and | am appearing
today on behal f of WORLDSPAN

| am joined today by Doug Abranson, who is
t he senior vice president and general counsel of
WORLDSPAN, and Jessi e Liebman, who is the senior vice
presi dent of strategic planning.

WORLDSPAN s position is straightforward.
There is neither sufficient evidence nor a policy
basis to warrant the continued inposition of special
rules that constrain the operations and conmerci al
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freedom of CRSs, especially when the rules are applied
on a disparate basis to various conpetitors in the
di stribution market.

The Departnent should term nate Part 255 on
the current sunset date, or alternatively, within 12
nmonths after that date, put all parties on an equal
unregul ated footing, and allow market forces to
govern, just as they do in virtually every other
i ndustry.

The key question in this proceeding is the
following: |If the Departnent were exam ning a CRS
market and its relations with airlines for the first
time in 2003, would it conclude that there is a
proven, conpelling need to protect conpetition between
airlines by inposing a conprehensive body of
regul ati ons on CRSs?

WORLDSPAN submits the answer clearly is no.

The operative presunption in this proceeding
and under this adm nistration nust be that market
forces can and will discipline the conduct of market
participants. |If market forces fail, harnful conduct
can be dealt with on a case-by-case basis.

Sweepi ng governnent intervention into such
as rul es proposed into the market in order to protect
conpetition should be a last resort, and shoul d be
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undertaken only in extreme situations that are marked
by proven ongoing patterns of broad systematic abuse,
and that situation sinply does not exist today.

Part 255 was pronulgated in 1984 primarily
to address the pervasive conduct of the two |argest
airlines in the United States who were using their
whol |y owned, wholly integrated systens to distort
conpetition with other airlines.

There has obviously been a great deal of
change since then. There is no |onger a basis for
treating CRSs as integrated appendages of airlines
because they aren't. Airline ownership or control of
CRSs is al nost gone. As you know, Sabre and Galil eo
have fully divested their airline ownership. WORLDSPAN
is on the verge of being fully divested by its three
owner airline owners.

Airline use of CRSs as conpetitive weapons
has ended. There is no | onger any nexus between CRSs
and conpetition distorting conduct by airlines. As
ot hers have di scussed, and nmany people have said in
their coments, the Internet has provided significant
alternatives to CRSs, market innovations by airlines
and others that have facilitated the bypassi ng of CRSs
and the traditional CRS travel agency nodel, which was
at the heart of the rules in the first place.
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So in short, the set of circunstances that

warranted the creation of Part 255 no | onger exists.

MR. REYNOLDS: If | may interrupt.

MR SI MPSON:  Yes, sir.

MR. REYNOLDS: Wthout the rules, what is to
stop the major airlines from becom ng closely
affiliated wwth the CRSs, and using themto exert
mar ket power over smaller carries, especially in
dom nated hub cities where the CRS may al so have a
dom nant position anong travel agencies as well?

| mean, in other words, is there no
reasonabl e possibility that airlines and CRSs won't
wor k together on commercial terns in ways that mrror
the anticonpetitive behavior that occurred when there
were ownership ties that generated the rules in the
first place?

MR SIMPSON:  Well, you have raised a very
hypot hetical, very specul ative possibility, in our
view. First of all, you know, we take the position as
Sabre and Galileo, that CRSs do not hold market power.

To the extent airlines hold market power, you would
have to ask the question of them W do not believe
t hey do.

MR. REYNOLDS: But wasn't it --

MR SI MPSON:  Just let nme finish.
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MR, REYNOLDS: Sure. [|I'msorry.

MR SIMPSON: | think the key, you have
touched on the key consideration. There is no
evidence that this is going to occur. Your actions in
this proceedi ng have to be based on substanti al
evidence. There is no record. This is not 1984.
There is no evidence that airlines are doing exactly
what you said, and whereas airlines and CRSs were nuch
closely affiliated, they no | onger are.

And so in 2003, as | was saying, there is no
proven need for the Departnent to continue to protect
airlines by, for exanple, dictating the CRSs, the
terns of the agreenments that airlines and CRSs enter
into, and | think this is particularly true because
the Departnent has correctly proposed to elimnate the
fee discrimnation rule and the mandatory
participation rule, which should free up both sides to
negoti ate new and i nnovati ve commerci al rel ationshi ps.

In our view, there is also no proven need
for the Department to dictate the terns of agreenents
bet ween travel agencies and CRSs. The airline
conpetition, in our view, is not being distorted by
subscri ber contract provisions. The agencies don't
need this formof government protection.

In fact, to the contrary, and here we do
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have a record, the record reflects intense conpetition
among CRSs for the travel agencies' business.

So to repeat what | said a second ago in
response to your question, at the end of the day
absent substantial proof on the record that airlines
are currently using, and successfully using CRSs as
weapons agai nst one another on a systematic basis to
gai n unfair advantages agai nst other airlines, there
is no valid basis for continuing to regul ate CRSs.

In the initial comments filed in March
reveal, in our view, a substantial consensus for
termnating Part 255 over a fairly near term This
consensus includes many of the airlines, the
conpetition between which was -- Part 255 was intended
to protect in the first place.

In our view, the main issue before the
Departnent then is not whether Part 255 should
term nate, but how soon Part 255 should term nate.

WORLDSPAN and ot hers have said that the
rules should term nate as soon as possible, such as on
the sunset date. Several other parties have proposed
the i mediate elimnation of nost of the rules, but
not all of the rules, followed by a three-year
transition to full deregul ation.

As an alternative, WORLDSPAN has suggested
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that the Departnment elimnate the rules that it has

proposed to elimnate, add no new rul es, not expand
any existing rules, and then follow that by a one-year
transition to full deregul ation.

WORLDSPAN bel i eves that 12 nonths is a
sufficient period to ease into deregul ation w thout
any significant market disruptions, and we think three
years i s too nuch

MR. REYNOLDS: Just if | may, what evidence
is there that systens actually conpete for airline
participants? | mean, is that belied by the fact that
Sabre al one accounts for one-third of all airline
revenue?

MR SIMPSON. |I'mnot famliar with the
data, that particular piece of data, but the
conpetitive environnent is -- you know, is changing as
rapidly as any environnment of any conpetitive industry
in the country, and alternatives to CRS are increasing
as the record clearly reflects. And to the extent
airlines have an alternative to CRSs, as they do, as
they increasingly do, their ability to negotiate CRSs
i ncreases accordingly. | think that answers your
guestion. |'mnot sure.

MR. REYNOLDS: Gkay. Continue, please.

MR. SIMPSON. As to the subject of
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transition, WORLDSPAN submits that any transition to

deregul ati on nust not include any new rul es as sone
airlines and sone others have proposed. In our view,
this idea is inponderless [sic] on its face. The
purpose of the transition period is to snooth the way
to a new environment, not to make it nore cunbersone.
The addition of new regulatory burdens to which the
parties and the market would have to adjust, followed
by a soon thereafter by a readjustnment when the rules
term nate makes no sense at all to us, and will create
unnecessary expenses and inefficiencies.

At bottom all CRSs and other distribution
channel s should be put in the sane fair and even-
handed regul atory footing. Full deregulation is the
surest and best nmeans of doing so.

As anong the four CRSs, there is no basis in
the record, in policy, or in commbn sense to regul ate
some of the existing CRSs but not others. They should
all be deregul at ed.

Qur friends at Sabre, of course, have
suggested that Sabre and Galil eo should be i medi ately
deregul ated, but that WORLDSPAN shoul d continue to be
regul ated as long as it has any airline ownership or
control. In Sabre's view the alleged "vertical
integration” of WORLDSPAN could in theory be a threat
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to airline conpetition.

Sabre's position ignores the facts and the
reality. Sabre and Galileo thensel ves represent over
70 percent of the traditional CRS market. |If there
were ever a market power issue requiring the
governnment's attention, and we are not saying there
is, but if there ever were one | ogical indicates that
the issue would nore likely lie with the two | argest
conpani es, Sabre and Galil eo.

Furthernore, the smaller WORLDSPAN i s owned
by three airlines that conpete very fiercely with each
other. None of themowns a majority interest in
WORLDSPAN.  None of them use WORLDSPAN as a
conpetitive weapon. One of them Anmerican Airlines,
the largest airline in the world. has an excl usive
mar keting relationship with Sabre, not w th WORLDSPAN

Unli ke Sabre and Galil eo, harking back to
1984, which were once wholly owned, wholly integrated,
excl usive marketing tools with the airline owners,
WORLDSPAN is not integrated into any airline.
WORLDSPAN and its owners don't even take the sane
position in this proceeding.

In any event, WORLDSPAN is on track to be
sold to non-airline investors this sumer, after which
no airline will hold any equity interest in WORLDSPAN
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No airline wll be represented on the board of

directors of WORLDSPAN. No airline will control
WORLDSPAN i n any way. WORLDSPAN will continue to have
marketing relationships which are really nore in the
nature of pronotional relationships with Northwest and
Delta, just as it does today, and just as we believe
Sabre has with American, Sabre has w th Sout hwest,
Galileo has with United. Nothing unusual about that.

MR. REYNOLDS: M. Sinpson, do you contend
t hat DoD does not have authority to regulate CRSs that
are marketing by airlines?

MR. SIMPSON: W have -- we have observed
the Departnent's proposition that CRSs are ticket
agents, and we think that's a novel and possibly
anbitious interpretation of that phrase. And we have
not fully engaged the issue deliberately, but we do
bel i eve that whether that interpretation is valid or
not is a question that the courts will ultimately
answer .

MR. REYNOLDS: |I'msorry. | want to just
sort of go back and touch on another point on market
power .

Wiy woul d the Internet elimnate these
systens market power if a |large nunber of travelers
prefer to use travel agents, and travel agents rely on
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a systemto research and book airline services?

MR. SIMPSON: | guess | can't accept the
prem se, which is that CRSs have market power, so
where do we go fromthere?

MR. REYNOLDS: So that CRSs never have
mar ket power ?

MR. SIMPSON:  Never had that -- no, that's
not ny statenent.

MR. REYNOLDS: Oh.

MR SIMPSON. M statenent is today in the
envi ronment that you were proposing either to or not

to regul ate CRSs do not have market power.

MR. REYNOLDS: But don't you -- | nmean, they
never -- | nean, do you contend that they never had
it?

MR SIMPSON: | think we are -- | think we
get into a semantic difficulty, whichis -- |I'm
serious -- do CRSs have market power, or do they have

bargai ning power, and | think it's fair to say CRSs
have bargai ning power vis-a-vis airlines. \Wether
that arises to market power in an antitrust
definition, I would disagree.

MR. REYNOLDS: Well --

3

SIMPSON:  And if | may.

3

REYNOLDS: Sur e.
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MR. SIMPSON: | participated in litigation
that actually alleged that CRSs were essenti al
facilities under Section 2 of the Sherman Act, and we
were proven wong by the Nnth CGrcuit. So no,
certainly on definitive body has determ ned that CRSs
hol d market power vis-a-vis airlines or anybody el se.

MR. REYNOLDS: GCkay. | would just note,
didn't, in 1991, DQJ find that CRSs exercise market
power with respect to booking fees?

MR. SIMPSON: And | contend that we're
tal king about a semantic difference, and what DQJ was
really referring to was the bargai ni ng advant age, and
| submt that that advantage is significantly reduced
since 1991.

MR. REYNOLDS: Pl ease.

MR. SI MPSON:  Back to Sabre, because they
spent so nmuch tinme on WORLDSPAN, |let nme just say as an
aside if the Departnent is inclined to engage in the
sort of narrowy selective regulation that Sabre
espouses, perhaps, and this is just an idea, perhaps
t he Departnent should consider issuing a rule that
prohibits any air carrier fromparticipating in a CRS
that has nore than a certain percentage of the
traditional CRS market, say 35 or 40 percent, unless
that CRS conplies with certain standards established
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by the Department for CRS conduct.

In any event, considering that Sabre and
WORLDSPAN both favor a full and pronpt deregul ation,

t he di scussion of Sabre and WORLDSPAN is really sort
of an unnecessary side show, in ny view \Wat is far
nore worthy of comment is the Departnent's unwarranted
proposal to continue to regulate CRSs as a whole while
ot her distribution channels, such as online travel
agenci es, go unregul at ed.

The record shows that other channels conpete
directly with CRSs for airline, consumer, corporate
and travel agency business, and are establishing an
i ncreasing share of the market. The record does not
establish a valid reason for continuing to regul ate
one sel ected body of conpetitors while not doing so
for the others, and we submt that none of them should
be regulated. W are not advocating regul ating
anybody. W are advocating deregul ati ng everybody.

So you have to ask howis the public
interest served by forcing WORLDSPAN or any ot her CRS
to conpete with other distribution channels with one
armtied behind its back? And how does it make sense
to regulate CRSs that provide information to
prof essional travel agencies and not regul ate Wb
sites that provide information directly to end consuners?
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The best answer to both questions is to free
CRSs fromregul ati on and enabl e vi gorous conpetition
anong all the parties in the market.

Thank you very much

MR. REYNOLDS: Thank you very mnuch.

Next we have Technet Texas, and | believe
they are splitting their time with Hewl ett Packard.

MR. VWH TE: Thank you very nmuch. | am Rick
Waite. | amactually the CEO of Technet nati onw de.
We do have a Texas office, but it's Technet inits
international capacity is here today, and we are
splitting our time with Hewl ett Packard. M chelle
Blair will be represent themfor seven and a half
mnutes, so |l will try to be very brief.

Technet is an organi zation of about 200
technol ogy conpanies. 1t's a CU based organi zati on.
We represent technol ogy conpanies around the country
with offices in Texas, California, Washington State
and New Engl and, Boston. Many of our conpanies are
t he people who create the Internet, who run the
I nternet today, who have spent a |lot of tinme working
on the Internet. W also have a |ot of nenbers who
travel a lot, use online travel services, and really
t hose are the two reasons that we wanted to cone and
talk to you today in this proceeding.
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We are the technol ogy conmunity in general.
We are big believers in a free marketplace. W know

this admnistration is a big believer in the free
mar ket pl ace.

We have been cooperating with the
adm nistration recently on a public/private approach
to cyber security. W have been working on sonme FCC
regul ations that are going in a direction of
deregul ation. W are very nuch in favor of that just
in general. W know you are too.

And we have the sense that this proposal
that you have that we're discussing today kind of goes
in the wong direction, and that's why we felt it was
i nportant to comment.

We think that the travel industry, the
online travel industry is really one of the greatest
success stories of technology in the Internet. It has
been great for consumers. It has gotten all kinds of
information out there. W think it's great for the
i ndustry too, and in the long run it's going to nmake a
great positive contribution to the way the industry
oper at es.

We think it's doing very well on its own.

We would hate to see it suffer fromdistorting rules
and regul ati ons adopted for all the right reasons that
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woul d neverthel ess channel these energies in a way

that may be | ess appropriate.

So we would basically say two things in
terms of considering what the Departnment is up to
t oday.

First, we think in an effort to protect the
travel industry and the online part of that industry
your rules are actually having the opposite effect.
We are afraid that these proposed rul es woul d hanper
t he back bone of electronic travel, commrerce and
di stribution, hanper the global distribution systens
that provide information to consuners, and we think it
woul d be a m stake to be choosing different players in
t he marketpl ace and treating themdifferent.

You know, in the travel industry, and every
pl ace in the technol ogy industry, especially in e-
commerce, the systemworks best if there is free,
unrestricted flow of information. Everybody has
access to the sane information. That's what really
gets the marketplace working, and we're afraid that
the rules you are proposing today would seemto nove
in the wong direction.

The ot her reason that we are concerned is
really just as consunmers of these services we hate to
see the marketpl ace distorted in a way that would
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restrict the information that we get fromall sources
where we have to go to different sources to get
information that ought to be freely available to all.

We feel we have now access to conprehensive
choices, flight and fare options that are driven by
conpetitive forces in the marketplace, and by
regul ati ng who can do what and who has access to what
information, we are concerned that that will have a
negative inpact on those choi ces.

So the better approach, we think, and |
think a | ot of people have said that today, but I
suspect there are people who wll also take a
different point of view, will be just to have conplete
and total deregulation right off the bat. W know
that sonetimes it is a difficult step to take,
especially in an industry that has been regul ated for
a long period of tine.

It creates a little uncertainty in the
mar ket pl ace. You m ght need to have a little bit of a
transition period we understand. But in the long run
alittle creative marketplace turnmoil will be a
positive thing. People the marketplace shoul d expect
to have to conpete with each other and to nmake
changes. They shoul d wel cone that, and over the |ong
run we think it will have a positive inpact on the
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i ndustry.

So just in summary, at TechNet we think it
woul d be a m stake to have the Departnent of
Transportation get too heavily involved in deciding
how CRS markets should operate. W think it would be
better to let the free marketpl ace work, especially in
areas where technology is driving what's going on.

It's hard for the governnent to keep up with
what technology is doing in the marketplace, not
necessarily a good idea to try. Wat you want to do
is set sone rules and | et people, you know,
participate in the marketplace and | et technol ogy do
what it will.

So we woul d encourage you to nove toward
i mredi ate and total deregulation. W think it would
make the marketplace better. It will allowthe
technology to flourish, and it would actually provide
better services to our nenbers which they take very
seriously and have enjoyed using so far.

So those are our comments. Thank you very
much.

MR. REYNOLDS: Thank you.

M5. BLAIR Good norning. M nane is
Mchelle Blair, and I am a manager of governnent
affairs for the Hewl ett Packard Conpany.
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As a founding nenber of TechNet, and as one

of the | argest stakeholders in your decisions
concerning the future regulation of airline ticket

di stribution, we greatly appreciate the opportunity to
testify today concerning the Departnent’'s notice of
proposed rul emaki ng regardi ng Conputer Reservation
Systens and Statenent of General Policy.

Unl i ke many of the other w tnesses today, we
have not participated to date in the Departnent's many
rul emeki ngs over the |ast several years.

HP is extensively involved in the travel
busi ness both as a custonmer or a custoner who spent
over $280 million in travel |last year, and as a
| eadi ng technol ogy provider, creating the next
generation travel technol ogy platformthrough our
nonstop H mla server and database environnent. It is
in H” s role as a | eading technol ogy provider that |
cone before you today.

In general, HP believes that technol ogy and
i nnovati on work worst when the governnment attenpts to
pi ck winners and | osers and issues detail ed conmand
and control regulation. Fromour vantage point, the
Departnment's proposed CRS rul es and policy statenent
do just that.

Wth our help the Conputer Reservation
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Systemindustry is in the mddle of a radical

transformati on. The Departnment was unquestionably
right when it noted in its rul emaking that the
Internet has largely transforned custoner access to
flight schedule and fare information.

What it did not note was the profound nature
of the changes in the data managenent and offering
fromthe G obal Distribution System or GDSs. The
| nternet has caused a huge explosion in the | ook-to-
book ratio as nore and nore consuners access the
I nternet, gain confidence to conduct a transaction,
and then shop fromone site to another. HP is proud
to be a part of this transformation.

As we speak, we are helping to build a
server network for the airline industry that
continuously updates about 20 mllion fares and 1.5
mllion schedules to provide travelers and travel
agents will real tine data. W are helping to process
14, 000 nessages per second in an average peak hour.

We are designing a systemthat will provide
unparal |l el ed availability and scal eability, coupled
with significantly |ower total cost of ownership. CQur
| inear scaleability, we have nore than 4,000
processors and over 16 TARA bytes of nmenory with open
systens technol ogy so we can bring best of breed
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options on line extraordinarily fast.

| f the Departnent thinks the pace of change
in air travel distribution has been fast in the past
decade, just wait for the next few years. HP is
al ready through phases | and Il of an exciting project
begun in 2001 with the GOS | eader, Sabre, to build the
next generation GDS. Wrking together, we are well on
our way to quantum | eaps and productivity, integrity,
speed, and capability from continuously avail abl e
architecture that will bring both in-house and third
party software advances to the market in record tinmne.

Real time integration of CGDS data into
rel ati onal databases will, with the cooperation of the
airlines, allow systens to build in-business logic to
reservation systens.

For exanple, the technology wll enable the
systemto automatically rel ease seats at a | ower price
if the airline hasn't sold enough by a preset date.

These systens will provide i neasurabl e
benefits to travel agents, airlines, GDSs and the
traveling public who will have instant access within
three second to the wi dest variety of options at the
best possible price.

HP is hel ping the | eading GOS nove from
mai nfranes usi ng ol der transaction processing
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facilities to open systemthat use rel ational

dat abases in Uni nex and W ndows NT operating systens.
We are devel oping this new open architecture through
our nonstop Himla technology, and the result so far
are quite promsing with outstanding 24/ 7 reliability,
so stay tuned.

From HP' s view, however, the one thing that
could prevent further innovation is the heavy-hand of
government. For this reason, we respectfully urge the
Department to revisit its approach to this CRS rul es,
wi t hdraw t he proposed rule and policy statenment in
their entirety, and instead all ow market forces, not
regul ation, to work for consuners.

Thank you again for the opportunity to
appear before you today, and I woul d be happy to take
any questions.

MR. REYNOLDS: Maybe just one questi on.

M5. BLAIR  Ckay.

MR. REYNOLDS: How much of HP's travel is
booked t hrough travel agencies and how nuch i s booked
t hrough the Internet?

M5. BLAIR W actually have a travel agency
that we use, and it is -- they use online. W
actually don't use Sabre. W use another conpany, but
we do use the GDS
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MR. REYNOLDS: Thank you.

Next, we have Galil eo.

M5. CUPP: CGood norning. | am Cathy Cupp,
and that's GA-T-HY, CGUP-P. |I'mthe senior vice
presi dent and general counsel of Galileo
International. Thank you for the opportunity to speak
t oday.

In the long run, Galileo would |like to see
t he CRS busi ness deregul ated, but so long as airlines
are made affiliated with the CRS Galileo believes it
is essential that CRS regul ations continue. The
potential for abuse by airlines exist today as it did
20 years ago when the CRS rules were initially
pronul gated. Indeed, the nore things change the nore
t hi ngs seemto stay the sane.

In a true spirit of deja vu, the airlines
are now attenpting to recreate on the Internet the
same CRS abuses that flourished before the rules were
adopted, and al t hough many of the sane airlines have
subm tted conments in support of deregul ations, sone
propose tough new regul ations to be i nposed upon the
non-airline-owned CRSs.

Such hypocri sy underscore a propensity of
the major airlines to underm ne conpetition whenever
gi ven the opportunity to do so. As far as the
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consensus to end Part 255 is concerned, it is

interesting to note that that was not the position of
t he prospective owners of WORLDSPAN

Galileo strongly believes that there nust be
CRS rules to effectively limt the ability of these
airlines to engage in CRS-rel ated abuses. There is a
particul ar need for the mandatory participation rule
and the prohibition against discrimnatory booking
f ees.

In support of its position, Galileo has
subm tted extensive econom c testinony authored by
former Justice Departnent econom sts. These
econom sts conclude that the cost of w thdraw ng these
rul es far outwei gh any benefits of elimnating the
rul es.

It appears that the NPRMis really packaged
for the large airlines based upon a faulty assunption
that CRSs have substantial market power that permts
themto charge super conpetitive booking fees.

What is the basis for this view? Decades-
old analysis or the customary view fromthe past?
Commoners stating this view as well as the Departnent
itself nerely set the unsupported concl usions of
ot hers. For exanple, the NPRM says, "The record
appears to suggest that this systens continue to have
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mar ket power." The Departnment proceeds to propose a
series of rules changes all designed to give the

| arger airlines increased | everage to deal wth the
CRSs supposed mar ket power.

We are not aware of any recent economc
studi es conducted by the Departnent. The only serious
expert anal yses of current conditions in the CRS
business in this docket are the studies submtted by
Sabre and Galileo. The econom sts incorporated
analysis that Galileo has submtted finds that the
rapi d devel opment of alternative distribution channels
gives airlines even nore | everage vis-a-vis CRSs than
they had in the past.

The authors of the study conclude that CRSs
a responding in a conpetitive manner to the demands of
their airline and travel agency custoners. The study
conducted by Professor Sal op of Sabre reaches a
simlar concl usion.

It is essential that the Departnent retain
the mandatory participation role and the prohibition
agai nst discrimnatory booking fees in order to deter
airline abuses. The Departnent itself reached the
same conclusion in the draft rules it forwarded to OVB
in April 2002.

Sonme have suggested that the declining
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airline ownership of CRSs neans that these rules are

no | onger needed. Galileo strongly disagrees. The
three airline owners of WORLDSPAN say they are selling
their interests, but they have not reveal ed what
continuing affiliations they will have with the new
owners of WORLDSPAN. The Departnent shoul d insist

t hat WORLDSPAN put this information on the public
record.

Assum ng these carriers retain marketing
rel ati onshi ps, financing support, or other financial,
commercial or strategic affiliations with WORLDSPAN
they will still have incentives to disadvantage CRS
conpetition as well as their airline conpetitors to
the potential damage of consuners.

This study by EI confirnmed this concl usion
by stating, "Both |logic and the avail abl e evi dence
support the conclusion that marketing airlines can
have the incentive and ability to enter conpetition by
wi t hhol di ng participation from another CRS. "

For these reasons, Glileo has urged the
Department to expand the mandatory participation rule
to cover carriers with marketing and ot her
affiliations. Even if WORLDSPAN breaks conpletely
fromits carrier owners, and from what we have heard
we don't think that will occur, these carriers al ong
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with Continental and United will still own Obitz.

We believe Orbitz is already a CRS subject
to the Departnent's rule. 1ndeed, on Minday of this
week an article was published confirmng a broad roll-
out of Obitz to travel agents. There is no question
that Obitz will take full advantage of its status as
an airway-owned CRS if the Departnment renoves the
mandat ory participation rule.

Wthout this rule the Obitz owmers wll
sel ectively deny even nore content in inventory to
ot her CRSs, thereby |eaving consuners with fewer and
f ewer choi ces.

The Departnent is also proposing to w thdraw
t he prohibition against discrimnatory booking fees in
order to give carriers nore | everage agai nst the CRSs.

But many of the comments nmake clear that this rule
will favor only a few large carriers at the expense of
smal l er carriers' conpetition and consuners.

On this point, the EIl study concl uded that,
"If the existing rule were repealed, the result would
be that large airlines would pay | ower booking fees
than smaller airlines, and that such a repeal was
likely to make the smaller airlines worse off in
relative term™

MR. REYNOLDS: If | may just --
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M5. CUPP: Sure.

MR. REYNOLDS: The systens sal e of other
travel services like hotels, rental cars is not
subject to any requirenent that fees be
nondi scrim natory. How nuch are the fees sold by
different firnms in the sane industry vary?

M5. CUPP: Not that mnmuch, and | al so
appreciate the fact that 90 percent of the GDS, stuff
going through the GS is airlines. So it is a snal
per cent age of what goes through the CGDS because we
have over 500 airlines in our system | don't know,
car rental conpanies, | nmean, maybe 20, and hotels
it's even snmaller than that. You know, it's small
smal | anmounts as conpared to the airline inventory.

MR. REYNOLDS: Ckay.

M5. CUPP: The Departnent attenpts to
justify repeal of the mandatory participation rule and
t he prohibition against discrimnatory booking fees by
citing the market power nyth and specul ati on t hat
booki ng fees are too high.

Nevert hel ess, the Departnent acknow edges
that it has not conducted any study that woul d support
this conclusion, and the clains of various airlines
that their booking fees have skyrocketed are whol ly
m sl eadi ng.
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As El concluded, these clains are

exaggerated and based on fal se conmparison. As explain
the EI study, the functionality and capacity of CRSs
has i ncreased enornously. In short, airlines are
getting far nore than they used to. Neverthel ess,

Gal il eo booking fees have remmi ned a small percent of
the revenue generated by sales for @Glil eo.

Moreover, it is highly significant that both
Galileo and Sabre have offered to provide substanti al
booki ng fee discounts to carriers that are willing to
provi de access to their web fares. It is interesting
that the three WORLDSPAN owners are the only major
airlines not participating in these prograns.

Under Galileo's nmonmentum di scount program
an airline that provides its entire public inventory
of fares to Galileo will receive a discount of
approximately 20 percent on fees for bookings nmade
t hrough participating agencies, and will face no
booki ng fee increases for a three-year period.

In addition, Galileo has introduced a | ow
| nt ernet booking fee of $3.50 per segment for tickets
processed on major airline travel agencies.

Wth regard to productivity pricing, the
Depart ment has proposed to elimnate such paynents in
order to bring nore conpetitive pressure to bear on
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CRSs. However, the comments filed by various travel
agency organi zations make it clear that CRSs have
provi ded travel agents with a range of contract
options to fit their needs. These coments show t hat,
contrary to the Departnent's assunption, productivity
arrangenments do not have an anticonpetitive effect.

This is consistent with the EI concl usion
that productivity paynents are pro-conpetitive; that
the benefit fromthese paynents flows through to
consuners; and that elimnating productivity
arrangenents would have little effect on whether
agencies switch systens or use other booking channels.

There is sinply no basis for restricting
such ordinary business practices. This is especially
true considering the devastating inpact the | oss of
this revenue woul d have on over 100,000 small travel
agenci es.

Before concluding, | note that Galileo is
puzzl ed by the Departnent's apparent determi nation to
avoid regulating Orbitz. Obitz is a CRS and is
provi ding services to travel agencies and busi nesses
t hrough direct connections to airlines. W urge the
DOT to review the business plans of Obitz to verify
its goals.

It seens clear that the carrier owners of
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O bitz have the sane incentive to manipul ate
conpetition as it did prior to the original rules.

| ndeed, through the nost favored nations arrangenent
the owners of Obitz are using Orbitz as a weapon to
control distribution. The NPRM ensures that nost
attractive fares of over 40 airlines are avail able
through the carrier's own distribution channel. This
is a particularly acute problemas airline owers are
ot herwi se opposed to nmandatory participation with
regard to the other CRSs.

Galileo submtted with its opening coments
a study by Professor Hausman of M T showi ng that since
the O bitz launch in md-2001 the Obitz MN
arrangenments appear to be chewing fair conpetition to
t he harm of consuners.

In these circunstances no rel axation of the
rules can be tolerated and they nust be applied
equally to all CRSs, including Obitz.

Al though Orbitz has reported dramatic growth
in their bookings, Internet pioneer Priceline has
reported a decline in quarterly air ticket sales of 69
percent since md-2001. Interestingly, hotel roons
booki ngs on Priceline during the sanme period increased
80 percent. Mreover, since the energence of Obitz,
no new major online travel agencies have entered
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successfully, and a nunber of conpetitors, such as

once | eading Trip.comand Lowestfare.com have been
forced to scale back their plans significantly.

It is inportant to reenphasize this point.
Since the launch of Obitz no new online agencies have
successfully entered the market.

| ndeed, despite the sport of a multimllion
dol l ar marketing effort, Senditstrip.comwas not able
to secure enough airline content to penetrate the
O bitz strangl ehold, and was recently driven to
consol idate operations with Cheaptickets.com

Bottom | ine, because Orbitz functions as a
CRS, DOT needs to close the | oop hole and regul ate
Obitz as a CRS

In conclusion, Galileo believes there is no
basis for the rule changes the Departnent has
proposed. W are sinply seeking to ensure a |evel
playing field, that's all. The econom c studies
subm tted by governnent and Sabre show the clains
about CRS mar ket power, and unreasonabl e booking fees
are not supported by evidence. The unsubstantiated
clainms certainly do not provide a basis for changing
your rules.

Thank you.

MR. REYNOLDS: Thank you. Wth respect to
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no new online travel agents, can it be said though
since the dot.com bust and probl ens throughout

| nternet businesses that a | ot of other areas m ght
have experienced simlarly where no new entrants have
occurred?

M5. CUPP: There was a study. | think it
m ght have been in Hausman's paper, but that, you
know, of course sone of that could be contributed to
it, but also they really do feel that the Obitz entre
and the rise, the quick rise with the five | argest
airlines in the United States with over 75 percent of
the life in the United States has chilled, has chilled
new entrants as wel|.

And again, you know, fromny own experience,
Sendit owns Trip.comand cheap tickets, and despite
multimllion dollar marketing canpaign Trip just
couldn't make it on its own because we couldn't get
the fare content. You know, we were |ocked out of
getting the fare content.

MR. REYNOLDS: Sonme of the airlines claim
that CRS market power is evidence by the fact that
booki ng fees exist in a dysfunctional mnarket because
reductions in fees do not generate increnental
booki ngs.

What is your response and you can you nane
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any other markets that operate this way?

M. CUPP: Well, | would have to say that,
you know, | would say that we do not have super
conpetitive booking fees in the market power that they
are alleging, and an exanple is the changing of the
nodel through our nonmentum program

| mean it is not only that the CRS is giving
you, you know, |owering the booking fees 20 percent,
Galileo is lowering it 20 percent, it's also that the
travel agencies that are participating. In order to
get the on-fare web fares are a also giving up sone
conmi ssion paynments. So it is really a change of the
nodel , and that has showed that the airlines do have
bar gai ni ng power to reduce their GDS fees and nonentum
locks it for three years, that 20 percent discount for
three years.

MR. REYNOLDS: Ckay, thank you. Thank you
very nuch

| think hal fway through the norning here on
t he nunber of participants, os maybe we wll take a
10-m nute break, and be back at 10: 25.

(Wher eupon, a short recess was taken.)

MR. REYNOLDS: The court reporter is asking
t hat anyone who is presenting would pl ease provide her
with a business card to assist her as well, and |
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think we shall proceed.

O bitz.

MR. DOERNHCEFER: Good norning. M nane is
Gary Doernhoefer, general counsel of Orbitz. | have
provi ded ny business card to the court reporter.
don't feel |ike spending five mnutes spelling ny |ast
namne.

THE COURT REPORTER  Pardon ne. You
m crophone fell down. Excuse ne, sir.

MR. REYNCLDS: Sure.

MR. DOERNHCEFER: Once again for the record
over here ny nane is Gary Doernhoefer. | amthe
general counsel of Obitz. Thank you for the
opportunity to appear before you this norning.

You have heard today from sone who now sell
CRS services, neaning the | arge CRS conpani es, and we
will hear from sone who now buy CRS services, meaning
the airlines, |later today.

Obitz is neither. W are an online travel
agent. W operate in a highly conpetitive Internet
travel marketpl ace.

| f you decide as a matter of public policy
that you want conpetition in the CRS nmarketpl ace, the
i keliest source of that new conpetition is those who
today offer simlar services on the Internet, possibly
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O bitz, possibly others.

The two key questions before the Departnent
are: Do you want there to be effective conmpetition in
the CRS marketplace? And if so, what do you have to
do to allow that to happen?

We have had for over 18 years CRS rul es
whi ch recogni ze that the CRS business was
characterized by a high degree of market power, and a
| ow degree of conpetition, which assuned it was not
possi bl e to change that situation, and which attenpted
tolimt some of the abuses of that market power.

Continuing with that approach is one option.

However, the Departnment did not previously have the
option of relying on conpetition as opposed to
economi ¢ regulation to discipline the marketpl ace.
Today it does.

The devel opment of travel on the Internet to
the point where it is the nost successful sector of e-
commerce today and is a highly conpetitive marketpl ace
to the great benefit of consunmers nmeans that there is
now for the first tine the technol ogy and the
potential entrants to nmake the CRS market pl ace
effectively conmpetitive.

But that option will only be achievable if
t he Departnent knocks down the barriers to conpetition
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that the |argest CRSs have put around thensel ves,

sonmetines with the help of the very rules intended to
limt abuses by CRSs.

In the CRS market pl ace we have had for 18
years of regulation without -- we have had 18 years of
regul ati on wi thout conpetition. W know what that
produces: CRSs that prevent their users, the travel
agents, fromusing or switching to any other system
easily. CRSs that could bias displays if not
prevented by rules fromdoing so, because their users
did not have the option of switching to | ess biased
alternatives. And CRSs that overcharge their
custonmers, the airlines, because those airlines have
no alternative way to reach the travel agents under
contract to that CRS

This is a systemthat has not worked to the
advant age of anyone but the CRSs and which we should
no | onger perpetuate.

The existing rules result in the airlines
and ultimtely passenger paying excessive prices for
CRS services, and travel agents being denied the
benefits of choice in conpetition anong CRSs, and
bei ng denied the access to Wb fares because their
CRSs refuse to adequately negotiate nore reasonabl e
fees with the airlines, and it results in passengers
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bei ng deni ed even wi der access to Wb fares because
the CRSs sit behind their market power barricades and
refuse to adequately conpete on price to get themthe
access to Wb fares consuners demand.

MR. REYNOLDS: M. Doernhoefer, a lot of the
CRSs and other say that there is no market power
because of the very existence of Obitz and simlar
entities.

How do you respond to that contention?
mean, you are obviously a vibrant conpany, but how do
you respond to their using you to say, well, we don't
have mar ket power anynore because of the very
exi stence of Orbitz?

MR. DOERNHCEFER: There are really two
answers to that. Structurally, as | think one of your
guestions pointed out earlier this norning, there is a
core of consuners who will choose to use traditional
travel agents for their travel. Today, the Internet
only penetrates at nost 30 percent of all air tickets,
whi ch neans there are 70 percent that are being sold
t hrough ot her neans; the vast majority of that through
travel agents today.

To the extent that a CRS controls the trave
agent, and the travel agents still dom nate a
signi ficant nunber of passengers, there is no other
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alternative yet in the marketplace that allows the
airlines to get to that group of passengers.

Second, and just in terns of evidence of the
fact of market power, you need only | ook at reported
financial results. For 2002, Sabre, for instance, a
publicly reporting corporation, shows very strong
double digit profit margins in the 20 percent range at
the sane time that the airline industry and travel
agents have been suffering dramatically.

Thi s suggests that they have the ability to
continue to price their product irrespective of market
condi ti ons.

MR. REYNOLDS: WIIl there be sone magic
percentage nunber in ternms of tickets sold online
versus through travel agents or through the CRSs,
rather, that are directly, sone conbination that wll
say there is no | onger market power, clearly that a
transition has occurred and the market is now
fundanmental | y changed?

MR. DOERNHCEFER: |'m sure that professional
econom sts could try and give you the right percentage
nunber. But another way to ook at it, particularly
froma regulatory standpoint, is to elimnate sone of
t he aspects of market power -- sonme of the aspects of
the industry that allow the market power to be
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per pet uat ed.

For instance, if CRSs were obligated to
allow travel agents to switch imediately from one
systemto another, literally custoner by custoner, you
woul dn't need to worry about percentage because that
travel agent would no longer be locked in to a single
CRS. They coul d book one ticket by the Internet and
the next ticket through the CRS. The market power
aspect woul d be dramatically and al nost i mredi ately
el i m nat ed.

Sonme now propose that we have no CRS
regul ations at all. Instead of regulation and no
conpetition, this would give us no regulation and no
conpetition for reasons I wll discuss further in a
nonent .

The CRSs woul d be disciplined neither by
governnment nor by the market. That woul d produce
airlines and ultimtely passengers payi ng excessive
prices for CR services, travel agents being denied
benefits of choice and conpetition even nore than they
are today because even the |limted rules we have today
on the issue of contract abuse of travel agents by CRS
al so woul d be swept away, and agents and their
custoners continually to be denied access to Wb fares
because their CRSs would continue to refuse to
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negoti ate nore reasonable fees with the airlines to

get those Wb fares.

MR. REYNOLDS: M. Doernhoefer, how do you
respond to the clainms though, | nmean, with respect to
mar ket power that price conpetition for the business
of airlines is alive and well as evidenced by the fact
that two of the CRSs have offered discounted fees in
recent years and agreed to freeze those fees in
exchange for such things as fix-term agreenments and
access to Wb fares?

MR. DOERNHCEFER: | think what that shows is
the very nation stages of genuine price conpetition
but I woul d suggest to you a good way of neasuring
whether we are really there or not is in the yield
that is offered by Orbitz to the airline industry
t hrough our charter associ ate agreenent.

We offer a discount on -- effectively a way
of discounting the booking fee cost to the airline by
30 percent, and a declining cost on a service fee over
tinme.

What's been offered by the traditional CRSs
so far is dramatically less than that. It is no nore
than a 10 percent discount, and it is |ocked in over
time. So what that suggests, that spread between the
deal s suggests the premumthat the CRSs can stil
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achi eve because of their market power.

Regul ation wi t hout conpetition has not
wor ked. Deregul ation without conpetition will not
work. The central issue here is thus not regul ation
versus deregulation; it is how do we introduce
conpetition into the CRS marketplace. Whatever el se
we do here will work only if we take this present
opportunity to make the CRS business effectively
conpetitive

What would it take to acconplish that?

First, we nust understand the nature of the
CRS mar ket power problemthat has existed for over two
decades, and that has never been corrected. Each
| arge CRS has mar ket power because it represents the
only way to sell through a | arge nunber of trave
agents. Most of the agents under a contract to a CRS
cannot switch to or use another systemto sel
tickets.

If an airline does not sell through its CRS
it will not reach the thousands of travel agents who
are under contract to that CRS or the consuners they
represent. It cannot reach many of the custoners of
those travel agents by alternative neans. No airline
dependent on CRSs for a significant portion of their
sales could afford to | ose the revenues associ at ed
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with all the travel agents under contract to any one

| arge CRS for any length of tine.

MR. REYNOLDS: But do you think that any CRS
could afford to | ose say an Anerican Airlines if they
were perhaps in one of their hub cities, Mam or
Dal | as?

MR. DOERNHOEFER: That's a good questi on.
You will note the end of nmy sentence | said for any
l ength of tine.

Over the long termit is a synbiotic
rel ati onship. Each needs the other in order to be
successful. But in the short term that is, for a
week, let's assune that Sabre decides to turn off a
given airline, say an America West, there is no chance
of survival for the end of that week for an airline
like An Anerica West or even Anerican Airlines that
woul d | ose 20 or 30 percent of its revenue at this
stage at this tinme for the airline industry.

So yes over the long termthose negotiations
may be bal anced, but today, given the state of the
airline industry and, frankly, the relatively health
of the CRS industry, the timng of those negotiations
is all in favor of the CRSs.

The Departnent now has the option of
actually solving the problem of market power by
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knocki ng down the barriers and |letting new conpetition
in. If it does that, it will soon find itself in a
position where no CRSs rul es are needed. But to get
there it nmust first knock down the barriers, keeping
new conpetitors out of the CRS business, otherw se we
end up with the worst of all possible worlds -- no
regul ati on and conpetition.

We know it is possible to run an automated
di stribution system w thout binding users to that
systemalone. W do it every day. It is howthe
I nternet works. Users on the Internet are free to
| ook at many different travel Wb sites, book on any
Web site that best neets their needs, and make their
next booking on another site that they prefer.

That is exactly what nost travel agents
cannot do, and it is the root of all evil in the CRS
busi ness. The user is deni ed ongoi ng nmarket choice.
That is why there is a | ongstandi ng market power
problemin the CRS business, and not in the travel Wb
site business. In one the user is trapped; in the
ot her the user has ongoi ng market choice.

The fact that Internet users can easily shop
around and can easily book wherever they choose each
time they book is what nmade it possible for a new
entrant, Obitz, to win business by offering a | ower
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price, exactly what needs to be able to happen for any
mar ket to be conpetitive.

MR. REYNOLDS: M. Doernhoefer, does the
nost favor -- the so-called nost favored nation cl ause
of Orbitz, does this inpede new online entry as
previously all eged?

MR. DOERNHOEFER: There is no reason to
bel i eve that the provisions of our charter associate
agreenent bar new entry. | nean, |let nme suggest to
you that there has been no new entry in the CRS
busi ness in sonething on the order of 20 years, and
yet they are here before you today contending there is
no mar ket power.

The fact is that we entered the market at
what turned out to be at just the right nonent, before
t he dot.com bubble burst. W did so wth a new | ow
cost strategy. | nean, frankly, very nuch |ike what |
just heard Hew ett Packard is now building for Sabre;
that is, serial processors that have scaleability. W
didit already. W did it at a lower cost. It
allowed us to offer a |l ower cost structure to the
airline industry and win access to their Wb fares and
therefore a great deal of popularity anmong the
consuners.

MR. REYNOLDS: Well, speaking of CRS
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conpetition, if Aqua successfully markets Obitz to

travel agencies, wouldn't that create the same
situation of airline-controlled reservation systens
that caused the CAB to adopt the CRS rules in the
first place?

MR. DOERNHCEFER: Well, let me first of all
make sure that we're all speaking with the correct
facts because the article that canme out just recently
IS incorrect.

Today the product we offer through Aqua does
not offer the travel agent any neans of placing a
booki ng through any Orbitz system Today it is
not hi ng other than a fare check nmechanism So while
the run a search in their -- in whatever GOS they
operate, next to that a wndow that is created by the
Aqua software a fare check mechani smusing Obitz and
its database is running as well.

But once they see another fare in Obitz,
there is no mechanismby Obitz to place the booking.
So today it is nothing other than another source of

data to check against their CGDS

MR. REYNOLDS: 1Is there a plan to make that
connection to allow the booking to happen?

MR. DOERNHOEFER: We woul d take that next
step, so-called phase Il in our plan, only in the
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event that the regulations that we're tal king about
here today are changed in such a way that we could
enter it without the barrier that the mandatory
participation rule puts up. So there is the plan that
but only dependi ng on the outcone of this proceedi ng.

Second, we need to understand what woul d
happen to the CRS if the CRS rules were elimnated,
when the CRSs still held the market power they do
today. CRSs could and would dictate terns to airlines
t hat woul d bar new conpetition in the CRS business.
They woul d do so because they could. The airline, for
the reasons just discussed, could not afford to be
thrown off that CRS and | ose access to all the agents
under contract to that CRS

MR. REYNOLDS: M. Doernhoefer, |I'mafraid
your tinme has arrived. Thank you very nuch

(Laughter.)

MR. DOERNHCEFER:  You know, he's been saying
that for a long tine.

(Laughter.)

MR. DOERNHCEFER: Thank you.

MR. REYNOLDS: Thank you.

Anerica West.

MR. COLE: Good norning, M. Reynolds and
the panel. Thank you for inviting us to participate
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this nmorning. M nane is Ron Cole. | amuvice

president of sales with Anerica West Airlines, and
with me this norning are a few people. W have got
our inside counsel, Mchelle Mtheson, and we al so
have our Washi ngton counsel from Baker & Hostetler,
Joanne Young and David Kirstein.

America West has submitted both comments and
it's planning on submtting reply comments with regard
to the Departnent's notice of proposed rul emaking.

Qur position on all of the proposed rul e changes
reflects our belief that, nunber one, the CRS continue
to play a critically inportant role for nost airlines
in the distribution of their product. The evidence of
this is that even with the devel opnment of alternative
di stribution channels, such as airline Wb sites,
substantially nore than 50 percent of all airline
booki ngs still are process through a CRS

And nunber two, before getting into ny
specific comments, contrary to both witten comments
and coments that you have heard this norning, the
contention that a carrier such as Anerica Wst has any
ability to negotiate or bargain with a CRS is just
ridiculous. The terns are dictated and the price is
dictated as well.

The Conputer Reservation Systens have had
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and continue to have market power over nost airlines.

In the case of Anmerica West, they have nonopoly power.

Way? Because the CRS vendors know that for
t he foreseeable future we have no choice but to
continue to offer our product through their systens.

Dr oppi ng out even the smallest CRS could nean the |oss
of $50 million in revenue to Anerica West. This is
clearly an unacceptable penalty that we woul d have to
pay.

As nentioned, our positions on the various
rul emaki ng i ssues reflect these two points. The CRSs
are very inportant to our distribution system and
they w el d nonopoly power over us.

G ven our tinme constraints, rather than
attenpting to explain and defend our positions on each
of the proposed rules, we prefer to highlight a tinely
and contentious action that has recently taken place
by one of the CRSs. W believe that this action wll
clearly denonstrate the nonopoly power of the CRSs
even over a very well financed and powerful conpany.

By way of background, Anerica West has been
working diligently to find alternative distribution
channel s that avoid the efficient but very expensive
CRSs.

An exanmple is our own Wb site. W are also
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wor ki ng on web-enabl ed booki ng capability that will be
specifically tailored for corporate accounts and
travel agencies.

Consistent with this effort to nove away
from CRSs, Anerica West entered into an agreenment with
Orbitz to distribute our services through their direct
connect program which is officially called "Supplier
Link." The direct connect enables America West to
recei ve passenger bookings directly formObitz
wi t hout incurring the CRS m ddl eman expenses.

Both Orbitz and America West have been
wor ki ng on the automati on needed to consummate the
Supplier Link, and we had expected to have it up and
running in the late May, early June tine frane.

The Supplier Link product would result in a
cost to Anerica West of about $4 -- well, not about --
specifically $4 per passenger nanme record versus the
average CRS charge of about $10. That is a 60 percent
savi ngs.

Direct connect progranms |ike this allow
America West Airlines or will allow Arerica West
Airlines to keep its costs | ow and continue to operate
| ow fares to our custoners.

Last nmonth we were advised by Obitz that
WORLDSPAN, the CRS used by Orbitz for its bookings
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that do not utilize Supplier Link, had subverted

Obitz and its custoners' efforts to find a nore

econonmi cal way to do business. As explained to us by

Orbitz, WORLDSPAN presented Orbitz with an ul timatum
Ei t her sign the new agreenent that guaranteed that

O bitz would neet or exceed a mninumlevel of

booki ngs t hrough WORLDSPAN or WORLDSPAN woul d

di sconnect Orbitz, effectively putting them out of

busi ness.

O bitz had two choices at this point. The
first is that they could have refused WORLDSPAN s
demands, and if WORLDSPAN fol | owed through on their
threat, then Obitz could not have been able to book,
could not have been able to make bookings with 90
percent of the carriers they do business with that did
not have the Supplier Link hooked up. There is just
three carriers that have Supplier Link hooked up. As
mentioned, this |ikely would have put Orbitz out of
busi ness.

The second option was to cede to WORLDSPAN s
demands and agree to new contractual terns that have
the terrible result of driving up Arerica West and
other airline costs.

| should point out that there is no
t echnol ogi cal need nor rationale that would explain
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WORLDSPAN s behavior. This action is very sinply a

busi ness deci sion designed to derail a new efficient
and i nexpensive distribution channel.

The result is less efficiency and higher
costs driven by a CRS nmaking a unil ateral decision
sinply because it can.

Thi s deci sion creates absolutely no consuner
benefit, absolutely no benefit to Orbitz, and
absolutely no benefits to other airlines. |In fact,
all that happens is that airlines are forced to charge
hi gher prices to consuners so that they can afford to
pay the nonopoly rents to WORLDSPAN

Amazi ngl y, WORLDSPAN took this aggressive
action knowi ng that the Departnent of Transportation
was in the mdst of CRS rulemaking. It appears that
even being under the m croscope was not enough to
di vert WORLDSPAN s nonopolistic urge to squeeze every
| ast penny out of custoners |ike Anmerica West.

How was WORLDSPAN abl e to circunvent our
best efforts at finding and building a better and |ess
expensive distribution channel ?

They were able to do it through the nonopoly
mar ket power that they have and exercise over not only
airlines such as America West, but al so over conpanies
such as Orbitz.
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MR. REYNOLDS: M. Cole, if | may just
i nterrupt.

MR. COLE: Yes, please.

MR. REYNOLDS: |Is there any evidence from
the other travel industries booked through the systens
that they engage in practices that distort conpetition
in those industries?

MR. COLE: Can you just give ne that one
nore tine?

MR. REYNOLDS: Sure. |Is there any evidence
fromthe other travel industries booked through the
CRSs that the CRSs engage in practices that distort

conpetition in those industries?

3

COLE: Such as hotels or cars?
REYNOLDS: For exanpl e.
COLE: |1'm not aware of any.

REYNOLDS:  Ckay.

2 3 33

COLE: That doesn't nean there aren't
any.

MR. REYNOLDS: Do you contend, does Anerica
West contend that booking fees are excessive or super
conpetitive?

MR. COLE: Yes, we do.

MR. REYNOLDS: Do you have evidence or data
to support that contention?

Heritage Reporting Corporation
(202) 628-4888

85



© 00 N oo o A~ w N P

N NN N NN R R R R R R R R R R
g »h W N P O © © N O O M W N B O

86
MR. COLE: Yes, and we presented that in our

comments, and we will resubmt in our further
conment s.

The situation | have just overviewed is
incredibly frustrating for America West Airlines. It
drives unnecessary cost and forces us to behave in
ways that are inconsistent with normal business
principles. It also forces us to charge higher fares
to consuners than would ot herwi se be necessary.

Interestingly, this diversion of bookings
back through WORLDSPAN has been naned "throttling,"
and we certainly fee throttled by what we see as
nmonopol i stic anticonpetitive behavior by WORLDSPAN

| f there was any doubt in your mnd that the
CRS vendors still possess unheal thy nonopoly market
power over their custoners, | hope this obvious and
successful use of that power will convince you that
continued regulation is critically inmportant.

IN Amrerica West's view the five nost
i nportant actions the Departnent can take are:

One, readopt the rule on nondiscrimnatory
pricing; two, adopt a zero booking fee rule, and |et
me just explain on that for a nonent.

First of all, I think it's interesting that
both American Airlines, the largest carrier in the
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U S., and Anerica Wst, one of the smallest carriers

in the US., have both supported a zero booking fee
rule. You have heard of sone technol ogica

devel opnents that are taking place as we speak, and a
zero booking fee rule could certainly bring norma

mar ket pl ace conpetitive environnment to the CRS mar ket
while these alternative booking capabilities are being
devel oped.

MR. REYNOLDS: Wuldn't a zero fee proposal
essentially be giving free services then to the
airlines?

MR. COLE: Not at all. The cost of
produci ng the product, any product, and the cost of
di stribution that product are ultimtely borne by the
consuner. What a zero booking fee rule would do is it
woul d match up the buying decision that is right now
the travel agency mekes the buyi ng decision, nakes the
pur chase deci sion, however they don't pay the bill.
They do not pay the bill. The bill is paid by the
airlines. So one person nakes the buying deci sion,

t he ot her person pays the bill.

So ultimately either way the consuner pays
for that distribution as well as the devel opnent of
t he product.

MR. REYNOLDS: What would the effect of the
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zero fee proposal be on travel agents?

MR. COLE: Well, again, ultimately the cost
of distribution is paid by the consuner. W further
suggested, further recommended that the travel agency
be able to specify the booking fee on the ticket
itself. Right now, right nowthe CRS fee that is
ultimately borne by the consuner is not transparent.
| mean, the consuner cannot see that charge.

| f we adopted the zero booking fee rule, and
that fee was put on the ticket itself, the consuner
could clearly see the anobunt of noney that was being
pai d back to the CRS for distribution.

MR. REYNOLDS: Ckay.

MR. COLE: Nunber three, prohibit the sale
of marketing information data; nunber four, prohibit
productivity pricing; and nunber five, protect the
airlines' right to control their choice of Internet
sal es outlets.

Most inportantly, we feel that it's
important for the DOT to stay involved in the
regul ation of CRS. CRS have a nonopoly power and have
shown, as witnessed by this nost recent exanple that |
just gave you, that they can and will w eld that power
to the detrinment of their custoners and to the
traveling public.
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Can | answer any questions?

MR. REYNOLDS: Yes. Wth respect to the
data, the M DT data?

MR, COLE: Yes.

MR. REYNOLDS: Have large airlines used such
data to pressure travel agencies into stopping sales
on smaller conpetitors? And if you believe that's the
case, can you docunent that?

MR. COLE: Anerica West certainly feels that
that is the case. That is how MDT is used by
carriers to understand the total size of the market
and to understand within the individual travel agency
or a group of travel agencies where those bookings are
goi ng.

Docunenting that that has happened is
incredibly difficult. However, we certainly feel that

it is happening.

MR REYNOLDS: Okay.

MR. COLE: Thank you very nuch

MR, REYNOLDS: Oh.

MR COLE: Yes.

MR. REYNOLDS: | thought you still had sone

nore. Just one nonent.
Way shoul d non-airline systens be regul ated
if the tie between, the vertical tie, the ownership
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has been cut for nost of them what's the
justification for regulating non-airline-owned CRSs?

MR. COLE: Well, the rationale would be that
whet her or not an airline is involved in the ownership
of a CRS, the CRS still has incredible market power
over a carrier such as America West, and the airline
ownership issue is irrelevant in that regard.

MR. REYNOLDS: Gkay. Thank you very much.

MR. COLE: Thank you for your tine.

MR. REYNOLDS: Next we have Anmerican
Airlines.

MR. WARK: CGood norning. M nane is Bruce
Wark, spelled WA-R-K.  And | am here today on behal f
of American Airlines.

The two nost significant devel opnents in the
CRS industry since 1992 have been the decisions by the
airlines to sell their CRS interest, and the expl osion
of incentive paynents that CRSs are now naking to
travel agents.

We have heard the CRSs argue that the
airlines exit the CRS business, and their intense
conpetition for the placenent of their systens with
travel agents elimnates the need for continued
regul ati on.

However, by narrowy focusing on the
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guestion of CRS ownership and really the undi sputed

fact that there is intense conpetition for trave
agents, what they are doing is they are inviting the
Department to ignore the very real and conti nued

probl ens of |ack of conpetition anong CRSs for airline
participation and the CRS market structure that is

i nherently perverse.

In the short tine | have avail abl e today |
want to make three points.

The first is that the CRS market is
fundanmentally flawed, and it cannot be expected to
work efficiently in a deregul ated environment.

The second point | want to nake is that CRS
mar ket power continues to persist, and the argunents
to the contrary that have been made by the CRSs are
fl awed.

The last point | want to make is that the
| east intrusive, yet nost deficient regulatory
solution to this problemis to inplenent what the
Department of Justice recommended a year ago, and that
is nothing nore than to require the travel agents who
select the CRS to pay for the CRS

Wth this regulatory response, we don't
bel i eve any other further regulation is neither
justified nor needed.
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|f the Department is unwilling to make this

fix, however, parity clauses and all fornms of

i ncentive paynents to CRS subscribers nust be banned
if market forces are to have any hope of disciplining
the CRS pricing to airlines.

Let nme go right to the first point which is
the m saligned CRS market. That market as it's
currently structured is plagued by perverse
i ncentives, persistent CRS market power, and excessive
booking fees. These ills are the natural and
i nevitabl e consequence of a fundamental flaw that the
Department of Justice identified over a decade ago
during the first Bush admnistration, and that is
sinply this msalignnment of the CRS purchasing
decision which is nade by the travel agent at the tine
it selects and uses the CRS, and the paynent
obligation, which is nade |ater and borne solely by
the airlines.

The point is, is before any market can be
expected to operate and create efficient outconmes and
conpetitive pricing the decision-mker who generates
demand has to have an econonmic interest in the price
charged; otherwi se the market is bound to fail.

Compl etely deregul ating the CRS market in
its current form therefore, is not going to unleash
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new conpetitive forces. Wlat it's going to dois it's
going to unleash the perverse incentives that already
exist in this msaligned and broken market structure.

MR. REYNOLDS: M. Wark, do you believe that
mar ket power alone is a sufficient |egal basis for DOT
to regul ate the behavior of CRSs, especially ones that
are independent of airlines?

MR. WARK: Yes, | do. The market power is
clearly distorting airline conpetition today. It
distorts airline conpetition between maj or network
carriers and the smaller point-to-point carriers who
don't rely upon travel agents and CRSs.

And the other point | would encourage the
Departnment to think about is to, you know, consider a
proposal suggested by Sabre back in 2000, which is
that to the extent there is distortion being caused by
CRS mar ket power, and we believe it clearly is, the
Departnment can regul ate both the conduct of airlines,
excuse me, the conduct of airlines and travel agents
for contracting wwth CRSs. So you clearly have the
ability to deal with this problem and the problemis
very real.

MR. REYNOLDS: Based on your answer and as a
matter of consistency, then wouldn't you have to agree
that DOT can simlarly regul ate the behavior of any
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airline that is found to have market power?

MR WARK: |If you -- the antitrust laws w ||
clearly restrict any market power abuses that are in
the nature of an antitrust violation. So | mean,
that's the environment that we have always lived in
so | don't consider that anything new

The point | want to make is conpletely
deregulating the CRS market in its current formis not
going to give rise to any conpetitive forces. It's
going to unleash the perverse incentives of this
broken structure. Inportantly, no commenter can cite
any exanpl e of a deregul ated mar ket wor ki ng
efficiently wherein purchasers are indifferent to the
price, and that of course really understates the
problemw th the CRS market, because the travel agents
who consunme CRS services are actually being paid by
the CRS to consume them

We know of no conparabl e circunstance in
whi ch a consuner of a service is paid by the producer
for its consunption

The coments that are already before the
Departnment clearly illustrate the inefficiencies and
ill-effects of this CRS nmarket structure. To use
Sabre's words, the conpetition anong CRSs for travel
agent subscribers is so robust that travel agents
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typically pay nothing to use a CRS, and are, to the

contrary, paid for using the systens.

In fact, when you | ook at the nunbers, you
will see these incentive paynents are now a dollar to
$1. 53 booki ng and have been increasing at an
astonishing rate of 30 to 50 percent annually.

The CRSs argue ironically that these out-of-
control costs justify escal ating booking fees. What
they fail to acknow edge is that these paynents only
show that the CRS market is not a rational or properly
functioning market. The Departnent needs to be asking
itself what are the CRSs buying for these paynents,
and the only answer is that the CRSs are purchasing
the loyalty of the travel agent to a high-cost system
that the airlines are forced to pay for through the
exerci se of CRS market power.

To put it plainly, the CRSs have a strategy
of purchasing the loyalty of agents and protecting
t heir market power through the excessive booking feels
they are able to generate today, and inportantly,
there is no reason to expect that this strategy or its
m sdirected incentives are going to disappear in a
der egul ated envi ronnent.

In this regard the CRSs |ike to point out
t hat WORLDSPAN s prices are not significantly
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different fromtheirs, and they ask the Departnent to
infer fromthat fact that the prices nust be
reasonabl e because WORLDSPAN i s owned by airlines.
There is, however, nuch nore |ogical answer to why
nei t her WORLDSPAN nor any other CRS has ever adopted a
| ow cost strategy.

In the msaligned market there is no
incentive for a CRS to reduce booking fees, and in
fact such a strategy would only reduce the market
share of that CRS --

MR. REYNOLDS: If | may interrupt. |If the
owners of the CRS are airlines, don't they benefit by
reduced booking fees?

| nmean, when they were all owned by
airlines, why didn't the airlines drop the booking
fees if it was such a concern to the airlines?

Whul dn't that go straight to their bottomline?

MR. WARK: Sure, and the answer to your
question is the msaligned market that | want to touch
upon. The problemwth that is, is if you
unilaterally | owered your booking fees that you had
avai l able to you to finance the placenent of your
systemin travel agents, you would becone a |ess
effective CRS

And so the problemis, is that as you reduce
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booki ng fees you got |less noney to go out to the

travel agents and purchase the placenent of the system
t here.

So if an airline reduced booking fees, there
m ght be sone short-term benefit, but over time its
CRS woul d becone | ess conpetitive, so therefore the
only incentive of WORLDSPAN and another CRS is to keep
booki ng fees high and at | east at a conpetitive |evel
with regard to the price charged by other CRS

They need to protect that revenue; in other
words, to protect their market share, and that's
because there is this msalignnent in the market.

| f they reduce their booking fees, they get
no additional stinulation because airlines don't drive
demand.

The CRSs and the travel agent community try
to justify the incentive paynents by arguing that CRS
paynments are an increasingly source of revenue to the
travel agents. Thus, | want to take a second to talk
about how inportant travel agents are to airline
distribution, particularly for a |large network carrier
i ke American.

| ndeed, the only reason that CRSs have
mar ket power over American is because travel agents
are so inportant to Arerican. W need travel agents
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to distribute our product, and many of our custoners,

including our |argest corporate clients, prefer to use
travel agents.

American wants to see travel agents succeed
and bypassing travel agents as a distribution source
is not American's strategy. W do, however, because
we rely upon travel agents, have a very inportant
interest in seeing that the distribution costs through
travel agents are rational and conpetitive.

In this regard we believe that the demand

for travel agent services should be determ ned by the

price that airlines are willing to pay through

commi ssions and the price the consuners are willing to
pay through service fees. Economc efficiency is only
achi eved when prices are both transparent and subject

to market tests. It's not economically efficient to
use hi dden subsidies fromCRSs to prop up those

i ndi vi dual agents whose services are not val ued by
ei ther the passengers or the airlines that they
purport to serve.

The val ue that consuners and airlines place
on travel agent services should be determ ned by the
mar ket, and until that occurs the CRS/travel agent
di stribution channel is not going to be cost
conpetitive
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The whol e probl em of the m saligned market

has really been the elephant in the corner of the room
the CRSs have never really taken on. They do,

however, argue that there are signs that market forces
are alive and well in the CRS distribution. So | want
to take a couple of nonents to address the principal
argunents that are nmade in favor of inmmediate

der egul ati on.

First, the CRSs argue that their market
power is declining, and they cite the fact that they
are responsi ble for declining percentage of overal
airline sales.

However, if you take a mnute to | ook at the
primary cause of the decline in the CRSs' share of
airline sales, it's primarily driven by the growth of
| ow-fare, point-to-point carriers |ike Southwest and
Jet Blue that do not now and never have relied upon
travel agents for the distribution of their products.

In this regard the market and the issues confronting
the Departnent really are no different than they were
in 1992 when the Departnent rejected argunents that
t he success of Sout hwest nmeant that CRSs did not have
mar ket power over other airlines.

The Departnent found then and it remains
true today that Southwest's product and distribution
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strategy are fundamentally different, and its
experience does nothing to disprove the existence of
CRS mar ket power over network carriers that rely on
travel agents.

MR. REYNOLDS: | would like to just explore,
| guess, this point for a nonent.

MR WARK: Sure.

MR. REYNOLDS: | believe though you do
support renoving the ban on discrimnatory fees?

MR WARK:  Yes.

MR. REYNOLDS: Gkay. And | guess, part of
that, | guess, supporting that claimwas that the ban
was originally established to protect smaller
carriers, and I think in your witten comments you
cite the apparent fact that CRSs are now offering
specially tailored products to several smaller
airlines along with | ower booking fees as evidence
that the smaller carriers no | onger need protection.

MR. WARK: Right.

MR. REYNOLDS: But if the smaller carriers
are able to get special deals with the CRSs, doesn't
t hat denonstrate that the CRSs don't have market
power ?

MR WARK: | don't believe that Sabre has
mar ket power over Sout hwest or Jet Blue, and that's
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exactly why they are able to get deals that are so

much and so different economcally than the deals from
the network carriers who do use travel agents.

MR. REYNOLDS: Okay. Well, then this -- |
mean, on what basis, legal or policy basis, is the
Depart ment supposed to regulate the CRSs if they have
mar ket power only over one segnent of the industry?

To put it another way, can the Departnent
take steps to protect one set of carriers when another
set has been able to avoid the CRS market power and
thrive in the process apparently?

MR. WARK: Yes, | believe you do. And the
answer to that question is the nmere fact that the
di chot oy exists between the carriers subject to CRS
mar ket power and those that don't proves that there is
going to be harmto airline conpetition

Ri ght now there is a conpetitive inperative
for all major carriers like Anerican to bring down our
cost to a level that will make sense. And to the
extent CRS costs stand in the way of that, because
we're still subject to market power, sone of the
mar ket power was in fact created by regul ation, our
ability to exist and conpete with those carriers is
unnecessarily hindered.

So the continued market power over network
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carriers by CRSs w |l have an adverse inpact on

airline conpetition. And to put this in perspective
we' ve noted that 70 percent of our sales cone through
CRSs. Sout hwest says 80 percent of its sales don't go
through CRSs. Anmerica West puts its figures of sales
goi ng through CRSs at 65 percent, and we expect the
nunbers for network carriers would all be
substantially the sane.

When you go back and you conpare these
percentages to historical percentages, you will see
that the percentages of revenues generated by the CRSs
back in 1984 were in fact | ess than these percentages
t hat persi st today.

In fact, it's these persistently high
percent age of sales comng through CRSs that all owed
the CRSs to increase prices in 2003 despite the worst
economc crisis in the history of the airline
i ndustry.

|"ve got nore to say, but unfortunately ny
time is up. Thank you.

MR. REYNOLDS: Thank you very nuch.

Next we have Travelers First.

MR. CONRAN: Good norning. How are you? M
name is JimConran, CGCONRA-N and | amhere
representing Travelers First, which is an ad hoc
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coalition of 26 public interest groups |ocated around
the country. W represent senior citizens, smal

busi ness owners, people with disabilities, rural and
subur ban consuners.

The rol e of these proceedings is to protect
the public, for the public well being. This may cone
as a surprise to many people here who are fromthe
i ndustry, but when consumer groups get together CRSs
are not the first issue we talk about when we talk
about airlines.

(Laughter.)

Consuners are nore concerned about safety,
| ow-cost fares, access to tickets, to the distribution
system of their choice. They want independent advice,
heal thy conpetition. They want people who can help
t hem when t hey have speci al needs, and they want, when
necessary, aggressive and even-handed enforcenent by
gover nment agenci es.

Thi s issue has becone inportant mainly
because the decisions that the Departnment nakes at the
end of the day, if not done properly, nmay cause
consuner nmore noney. That's why we are interested in
this particul ar proceeding.

Qur position has been that the Departnent
shoul d reject the notice of proposed rul enaki ng and
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proceed to deregul ate the market. The prerequisites

to deregul ation are two:

One, permanent divestiture of online agents
such as Orbitz and CRSs such as WORLDSPAN from airline
ownership or control; and giving the tools for
enforcenent to governnent agencies, such as the
Federal Trade Commi ssion and the Departnent of
Justi ce.

We did not think if the Departnent decides
not to take our advice, then we think the Departnent
shoul d not grant regulatory exenptions for Obitz or
any other simlar entities. W have strong
appr ehensi ons, as others do, about this particular
proceeding. | recognize it's taken several years, and
the industry has changed consi derably since the tine
this proceedi ng began.

We're concerned and we don't understand why
of all the issues that are inportant to consuners the
Department has chosen to | ook at CRSs and travel
agents as the parties that nerit or should have new
rul es extended to themwhile elimnating rules that
apply to carriers. W think that this is al nost
backwar ds.

We think that the Departnent shoul d be
| ooking out for the interest of the public, not the
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maj or airlines.

In the 1980s when CRSs were owned by
airlines the Departnment appropriately applied
regul atory constraints and controls over systematic
abuses that were being conducted by the airline
industry. This clearly was the right course of
action. But we are concerned that the Departnent's
goal should be to keep the airlines out of owning
on/off line ticket distribution systens. That where
probl ens have been in the past, and that's where they
will be in the future.

W think that it's time to bring about
divestiture, and the only way we think that you can
deal with that, even in a fair-handed manner, is to
renove any conflicts of interest such as Orbitz from
the ticketing service industry.

Regul ati on makes sense when there are market
abuses. W have not heard from our perspective that
the CRSs currently are bringing about market abuses to
t he public.

We think that deregul ation and divestiture
will actually bring nore people into the market, wll
encour age innovation. Conpetition will bring prices
dowmn. W don't think that the rul emaki ng proposals
will do that.
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Again, as | said before, if the Departnent

chooses though that they want to maintain the CRS
rules, we think that they should apply themto al
participants in the industry.

| would like to talk a few m nutes about the
needs of consuners and travel agents. | don't
represent the travel agent industry, but | think my
peopl e here sonetines forget, particularly that you
have so many corporate interests here, at the end of
the day what this is all about is the public.

There are mllions and mllions of consuners
in the United States that have difficulty using
airline travel. |In poor communities consuners don't
have credit cards. They have to pay cash for tickets.

That elim nates them using online services, where
they don't have conputers and Internet access, so they
can't use those systens.

| reside in California. Fifty percent of
t he househol ds speak English as a second | anguage if
they speak it at all. Consuners have real concerns
and problens in interfacing with the airlines, not to
the airlines' fault, but how many airlines have people
who can speak Mong, which is unwitten | anguage, by
the way. The anount of Southeast Asians in California
are inthe mllions. And if it wasn't for |ocal
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travel agents, the sane in many Latino conmunities, or
inthe inner cities, if it wasn't for travel agents
consuners couldn't use airline services.

We think that this is -- because of these
| anguage constraints, we think the Departnment should
be nore even-handed in their dealings wth the trave
agents. We think they play a very val uable role.

MR. REYNOLDS: M. Conran, if we did
deregul ate and elim nated the rules, theoretically
t hat woul d al | ow bi asing of displays -- the purchasing
of biasing between the airlines and the CRSs.

How woul d that be a consuner benefit to
t hose who use travel agents?

MR. CONRAN: Well, we don't think that that
necessarily will be the case, and clearly we think
t hat the Federal Trade Comm ssion and the Departnent
of Justice and al so DOT woul d have regul atory
authority to crack down on market abuses. So we don't
see that the biasing is an inherent result of
der egul ati on.

MR. REYNOLDS: But doesn't biasing occur in
many ot her distribution chains, shelf space, you know,
peopl e saying put ny product in a better place? Isn't
that fairly common throughout the marketpl ace?

MR. CONRAN: If you are tall, sonmething is
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up tall, high, does it nmake a difference? If it's
down low, it doesn't nmake a difference.

So | mean, you know, we're tal king about two
different types of industry and different problens,
but a well-intended question, but | don't think that
necessarily deregulation is going to bring about those
types of problens.

Again, we do think that the nore conpetition
we have the nore people you have in the marketpl ace
conpeting for consuners' business, and whether they go
the CRS group, through a travel agent or its
proprietary systemthrough an airline, the nore
conpetition you have we think that will do nore to
| ower costs for consuners at the end of the day.

As | stated before, when | nmeet with ny
col | eagues and we tal k about industry issues, this is
not an issue we talk about. There are many nore
pressing problens for the public.

We do think that the Federal Trade
Conmi ssi on, though, in the area of online has carved
out special expertise in electronic sales of goods and
services across many industries. W think that having
an agency like that would bring in concert the
st andards of oversight across these industries for
regul ation, always with the objective of putting the

Heritage Reporting Corporation
(202) 628-4888

108



© 00 N oo o A~ w N P

N NN N NN R R R R R R R R R R
g »h W N P O © © N O O M W N B O

consuner first.

As | said before, we favor deregulation with
the prerequisites that online ticket agents such as
O bitz and CRSs such as WORLDSPAN are divested from
their airline ownership, and we woul d ask the
Departnment, if they choose not to deregul ation, that
they would treat all the players in the industry the
same way. We think that it's fair, it's even-handed,

and at the end of the day it will be best for

CONnsSuners.
Any ot her questions?
MR. REYNOLDS: No. Thank you very nuch.
MR. CONRAN: Thank you.
MR. REYNOLDS: Next | believe we have United
Airlines.

MR. SAWER: Good norning. |'m Steve
Sawyer, Assistant General Counsel of United. Wth ne
is Ernie Barnicle, who is the director of governnental
affairs for United, and counsel fromWInmer, Cutler.

| would |ike to begin by addressing a couple
of questions that were raised during the presentations
t hat have been made up to this point; questions that
appear to ne to go to the heart of this proceeding and
of the potential for the issuance of rules in this
matter.
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And the question goes to the existence of

mar ket power, and the question was posed to ny friend
at Anerican whether there was, if there was market
power, whether that provided a basis for regul ation.
To which he responded yes, with a qualification, and
to which if that question was put to ne, | would
respond no, with a qualification.

Wth respect to -- | think what you need to
ask yourself with respect to such a question is what
entity are you tal king about that is allegedly
exercising this nmarket power entity or entities. |Is
it the airlines, or rather is it CRSs?

Well, with respect to the CRSs, the answer
to the question, | believe, is that the agency as we
indicated in our response on this docunent has no
power, has no | egal power to exercise authority over
CRSs standing alone. As | will note in a nonent and
as ot her speakers have noted, that is the state of
affairs largely today. CRSs are no |onger airline-
owned or controll ed.

MR. REYNOLDS: Do you believe that the DOT
has authority to regulate CRSs that are marketed by
airlines?

MR. SAWER: My answer to that is no.
think the key is control. The typical marketing

Heritage Reporting Corporation
(202) 628-4888



© 00 N oo o A~ w N P

N NN N NN R R R R R R R R R R
g »h W N P O © © N O O M W N B O

111
agreenent you will find does not have any el enent

where the airline that has that relationship has the
ability to control the essential business decisions of
the CRS regarding let's say the exclusion of other
carriers fromthe system or other acts that could
have anticonpetitive effects.

But just to follow through just a little bit
nore fully on that response, | think the question too,
once you get beyond the |l egal argunent that we nade in
our papers concerning the power of the agency to
regulate a CRS, assuming it had market power, is to
ask the practical question, does it have market power.

And we heard the gentleman from Anerica West
suggest that his airline must participate in every CRS

no matter how small or suffer the loss of significant
revenue.

On the other hand, it becane apparent and
it's obvious to us all in the business that there are
a nunber of carriers, sonme of they are very
successful, who do not participate in CRSs at all or
if they do they participate in a very mniml basis;
Jet Bl ue, Sout hwest and other carriers cone to m nd
Carriers we can only -- carriers like my own can only
dream of the kind of econom c success those carriers
have had.
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But follow ng on the second part of the

question dealing with market power if it relates to
airlines, is there the power of the DOT to regul ate,
the answer in this context is no, because the
airlines, as we have noted, no | onger have the power
of control over CRSs. |If it's a broader context, if
it's dealing with the airlines' conduct vis-a-vis

ot her conpetitors in the marketplace, there is the
power under the antitrust |aws or conceivably under
Section 411 to regul ate.

Passing now to ny general remarks --

MR. REYNOLDS: Well, if may --

MR. SAWER  Sure.

MR. REYNOLDS: -- just explore one point and
somewhat related to sonething you just nentioned.

Uni ted has not been subject to the mandatory
participation requirenent for several years. Have you
tried to get |ower booking fees?

MR. SAWER  Well, we have tried and
succeeded. W have a relationship, as has been noted
here, wth Sabre. W have an arrangenment with Galil eo
under which the fees that we are charged are | essened
in return for a valuable service, at |east valuable in
their eyes that we provide, but we think that if that
regulation -- if those regul ati ons, nmandatory
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participation and the nondiscrimnatory pricing were

el i mnated across the board, you would wi tness a
dynami c where all the carriers and the CRSs, each
havi ng sonething to offer the other, would engage in a
negoti ati on which would result in, in our view at

| east, nore favorable terns on the pricing front.

There were questions that you have directed
about evidence of super conpetitive pricing. From our
perspective, there is an abundance of evidence to
support that idea. M friend at Orbitz suggested that
the margins at sone of these CRSs are in the double
digit. Qurs are in double digit, but then they are in
the wong direction.

(Laughter.)

And in addition, we pay -- we have noted
over the 20 years of existence of the CRS rul es that
these CRS fees, booking fees have increased on the
order of some 300 plus percent. Now, we have al so
calculated that if the booking fees we paid were at
the rate we pay at Obitz we would have saved
sonet hi ng between 90 and 100 mllion dollars in 2002.

That's real noney for a carrier Iike my own, which is
i n bankruptcy and struggling to enmerge therefrom so
cost control is key.

To pass to a thenme that's been struck by
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others and which | think is essential to appreciate in
this proceeding is to exam ne the rational e that
existed in 1983 and '84 for these CRS rules, and they
were essentially twofold.

One, as has been noted several tines here,
the fact that airlines owned the CRSs, United
controlled what was then its own internal system
Apol | o, which becane Covea, which becane Galil eo, and
its degree of control decreased over the years.
Anmerican had Sabre. And all of that has ended.
WORLDSPAN is, | realize, in prospect, but every
indication is that that wll soon be sold, and the
airline ownership will end.

In 1983, the concern was that |arge
carriers, the dom nant network carriers would stifle
conpetition. You, of course, realize that in 1983 the
Airline Deregulation Act was only four or five years
old. The concern at the tine was that snal
conpetitors would be stymed in their ability to offer
services to the consunmer at reasonable prices, and
wi th broadened schedul e, and the fear was that the
CRSs controlling this distribution device would stifle
these small carriers from being successful.

MR. REYNOLDS: Was that fear justified? D d
t hat occur at the tinme when there was ownership?
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MR. SAWER: Well, the proof is as plain as

t he headl i ne on today's newspaper. In our view, the
carriers that have been successful economcally, the
Sout hwests, the Jet Blues, the AirTrans, and others
have not been successful because of these CRS rules.
| ndeed, as we have noted, nmany of them do not
participate in CRSs. Many of them have found ot her
devi ces by which to nmake their product known to the
public and then sold to the public.

And so they have been successful not because
these rules were erected to provide a shield for them
agai nst the perditions of the larger carriers, but
because of their very successful business nodel, their
successful operational plan, their successful
mar keti ng plan, and nost inportantly, because of their
ability to control their costs. So that's how | would
respond to --

MR. REYNOLDS: So, | nean, was there -- |
guess, what is to stop the vertical ties that were
there with ownership or one of the original
justifications for the rule?

What is to prevent other commercial ties,
contractual arrangenents, mnarketing arrangenents to
replicate that in domnated cities where a particular
CRS has a |l arge nunber of the travel agencies, and the
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airline in question has a |arge nunber of the seats in
t he mar ket ?

MR. SAWER  Well, | think the answer to
that question, | would agree with an aspect that was
put to one of ny coll eagues who spoke earlier, and
that is that there is no evidence to support the idea
that United or any carrier would engage in those
practices, nothing to support the inposition of rules
t hat have been in place for 20 years and have produced
very significant econom c dislocations.

And al so when you exam ne these marketing
agreenents, | think you will find that they do not
contain provisions in themthat provide the airline
the ability to control the business decisions made by
the CRS in terns of discrimnatory pricing or screen
bi as or exclusion of other carriers. There is sinply
no econom c incentive on the part of the CRS to engage
in such arrangenents.

MR. REYNOLDS: But couldn't the --

MR. SAWWER: And so it -- I'msorry.

MR. REYNOLDS: But couldn't the airline
provide that incentive, nmake it worth their while to
excl ude conpetitors, put bias into the systemthat
woul d prejudice the systens against the smaller
carriers in particular cities?
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MR. SAWER  Well, | don't -- again, | don't
think that there is any -- | suppose anything is
possible in this world. | don't think there is any

evi dence to support that proposition at this point.
Carriers like mne at this nonent are struggling to
find the right business nodel to be successful going
forward, to be sure that their costs are carefully
controlled so that they can return, as we fully expect
to do in a reasonable tine frame to profitability.

And the idea of engaging in this kind of
practice, expending specul ative suns to achi eve
uncertain gains is nothing nore than sheer
specul ation, hardly a sufficient basis upon which to
found the continuation for another period of tinme of
t hese rules which, as |I note and ot hers have note,
have had serious econom c di sl ocations.

" m going to conclude by repeating a point
that | think because of its criticality in this
proceedi ng bears repeating, and that is that the
rationale, the basis for, the prem se for the raison
d etre of the rules in 1983, that is, that airlines
woul d use their power over CRSs to distort conpetition

in the marketplace, and deny carriers, snal
carriers, lowcost carriers the ability to be
successful no | onger exists, and therefore, in our
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view, the reason for the rules to protect against that
eventuality no | onger exists.

And when you add to that the econom c
distortion which is the result of the rule, which
produces prices for the service, which are super
conpetitive in our view, we believe that the tine has
cone to end the rules, and we urge you to do so.

MR. REYNOLDS: Foreign CRS rules contain
reciprocity provisions. Are you prepared to forego
anti-bias and nondiscrimnatory treatnment for the sale
of your services outside the United States?

MR. SAWER: | think the short answer to
that is yes. W are prepared to rely upon the
econonm ¢ power that we have, such as it is, to arrive
at arrangenents with other carriers in other
jurisdictions that work to our econom c interest and
also to the interest of those CRS vendors. That's ny
of f-the-top-of-ny-head response. |If upon reflection
have a different view, you can be sure we will offer
it, but that's nmy view at the nonent.

MR. REYNOLDS: Fair enough. Thank you very

much.

MR. SAWER:  You're wel cone. Thank you.

MR. REYNOLDS: Well, this is where we would
have our break. | don't know if Delta would be
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willing to come a little early, and we can knock one
nore off, so to speak before the break since we have a
ot nmore to go in the afternoon than we do in the
norni ng, and certainly no slight intended.

MR. McCLAIN. | appreciate the opportunity
to be knocked off before lunch, and hope that doesn't
foretell the nature of questions | m ght receive.

| am Scott McCl ain, and here on behal f of
Delta. W appreciate the opportunity also to -- this
addi tional opportunity to discuss sone of the issues
that we believe are the nost fundanental and
inmportant. Cbviously, we will address many nore
issues in our reply comments.

But the three, | think, nost inportant
questions that | would Iike to address this norning,
first of all, is the fundanental question that the
Departnment nust address as it works through this huge
proceedi ng, which is whether any regul ations at al
are required.

If the answer to -- and that question turns
on whether the free market forces of conpetition
suppl enented by the normal enforcenment of the
antitrust |laws are enough to address the market
failures that you're grappling with in these
proceedi ngs, the answer should be no. These rules
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should be allowed to expire in their entirety.

The second question though is if there is a
market failure that those two factors are not
sufficient to address, conpetition and nornma
enforcement of the antitrust |laws, then what is the
specific market failure that you're trying to address?

And what is the nost narrow rule or rules that would
be sufficient to correct it?

That is all the Departnent should enact in
t hese proceedings, and rules that starting from
scratch today don't neet that criteria are an
unnecessary governnent intrusion into the market. You
should let the market work.

So finally, third, whatever the Departnent
decides to do in these proceedings we view this as the
nost critical of all. \Watever the Departnent does it
shoul d not adopt nor should it maintain any
regul ati ons whi ch have the effect of distorting or
suppressi ng conpetition; the sort of the physician's
creed here "do no harm"™ That's the first rule.

And | want to address that really in two
contexts that are in front of the Departnment. The
first being the proposed repeal of the nmandatory
[participation rule, in which case our view is that
the Departnent has got it exactly right. This is a
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rule that was enacted wth the best of intention years

ago, but now operates to distort the market and to
suppress conpetition. It is doing harmand it is not
delivering the consuner benefit that it was intended
to provide.

MR. REYNOLDS: If | may, why should the
mandat ory participation rule be elimnated when as a
practical matter it applies to few carriers and may
soon not apply to any?

MR. McCLAIN:  Well, | intend to address in
nore detail as | work through, but the short answer to
that is because it applies to sone carriers and not to
others. That is the harm And those carriers to whom
it applies are prevented from exploiting conpetitive
options and conpetitive opportunities that our
conpetitors are allowed to exploit. It creates
distortions on the market, and I will address it in
nore detail.

Let me turn first though to the threshold
guestion of whether any rules at all are required.
It's a surprising variety of commentary on this issue
has conme out in the first round suggesting that the
rule should be allowed to expire entirely, and that
per haps shoul d not be surprising because these rules
are 20 years old, and the | andscape that the
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Departnent is |ooking at now is fundanentally changed.
Most inportantly, of course, is the Internet.

And the reason the Internet is so inportant
and alternative distribution technol ogies are so
important is because they have broken the nonopoly on
travel information. The travel information nonopoly
is no longer unique. And what that neans is none of
t hese rul es shoul d be maintai ned unl ess taken today,
witing on today's blank slate they woul d make sense.

| wanted to discuss this in the context of
the bias rul es because | think the bias rules
illustrate this better than any other. |It's hard to
defend bi as when you use that word, of course, because
bias in and of itself is a derogatory term

But what it really nmeans is preference, and
retailers, as M. Reynolds, as you observed earlier
this nmorning, retailers in every industry do and can
exhibit bias in the brands that they decide to retail.

A grocery store can choose to sell Coke, but not
Pepsi, or give better shelf space to Coke if it wants
to. A car dealer can choose to sell Fords but not
Hondas, and no one suggests that this bias harns
consuners or that the FTC should adopt a rul e that
prohi bits that sort of bias.

And the reason for that is because
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conpetition corrects it. If you don't |ike the brands

that are offered by one retailer, you can sinply go to
a different retailer and chose a different set of
br ands.

Conpetition solves the bias problem and the
reason that was not the case in the airline industry
or the distribution of airline services in 1984 and in
1992 is because at that tine the CRSs had a nonopoly
on travel information, s consuners didn't have the
ability to go to different shops.

Each travel agent was essentially |ocked
into a given CRS, and bias was beneath the surface.

It was hidden from consuners.

MR. REYNOLDS: Pursuant to that point,
mean, what percentage of airline tickets by revenue
are sold by travel agents?

MR. McCLAIN. It's different for different
carriers. A significant percentage overall are stil
sold by travel agents, but the difference nowis that
because the Internet as an alternative source of
information is avail able, regardl ess of whether or not
the ticket is sold on the Internet, that source of
i nformati on nonopoly has been broken.

Consuners, as you have observed in the NPRM
can and do bounce back and forth between travel Wb
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sites, but travel agents can do that too. That
Internet tool is available to travel agents no |ess
than consuners, and actually our friends at ASTA in
their coments have quantified that. N nety-eight
percent of travel agents in this country have online
access in their office.

The new services that are being nade
avai l able by Orbitz and other third-party vendors that
al l ow searches of the Internet to give travel agents
t hat chance to check the bias in their GDSs nmake it
clear that travel agents now and certainly consuners
have the tool to police bias. And if they don't want
bias in their GS, they can demand unbi ased GDS
services, and as we know the GDSs do respond to the
demands of travel agents, unlike carriers.

MR. REYNOLDS: Just back to ny question, do
you know bal | park Delta's percent of the revenues of
their tickets derived by travel agent sal es?

MR. McCLAIN. | believe it's slightly under
50 percent now for Delta.

MR. REYNOLDS: Thank you.

MR. McCLAIN. So with respect to bias
itself, perhaps, you know, the hardest to defend rule
of why it wouldn't be good for the Departnent to
prevent bias, even with that rule in today's rule
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witing on a blank slate it is highly unlikely the
Department woul d conclude that it was necessary to
pronul gate the sort of detailed prescriptive rules
that get into very sort of mnute | evel managenent of
screen di splays. The Internet nmakes that unnecessary.

And what we hope that the Departnment will do
is to take that sane sort of analysis on a rule-by-
rule basis -- we'll spend nore tinme in our witten
comments doing this -- but to ask the hard question
with respect to each rule, what market failure is this
addressing, and would we really do it if we were
starting fromscratch in 2003.

The critical question then beconmes what is
the market failure that shoul d be addressed by rul e,
and the fundanental market failure that the Departnent
we believe correctly has identified in the NPRMis the
potential abuse by CRSs over their market power over
carriers. It is a function of the peculiar structure
of this industry that has been descri bed over and over
again in the various rul emaki ng proceedi ngs, but it
has to do with the fact that at |east today many
carriers continue to rely on the CRSs and on travel
agents for the sale of a | arge percentage of their
tickets for various reasons.

Travel agents essentially enter into de
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facto exclusive dealing arrangenents with the CRSs,
and therefore exclusion froma CRS would be a disaster
for nost carriers. That ability to deny access to its
CRS gives the CRSs trenendous market power over
carriers, and in a showdown between CRS that's nmaking
double digit returns and a carrier that is on the
verge of bankruptcy, as has been pointed out this
norning, the carrier will always blink first if they
are dependent upon distribution through the CRS
channel because they can't afford to be shut out even
for a very short period of tinmne.

But the key point that | want to nake this
nmorning is that this dynamc is changi ng, and the key
is the devel opnent of viable alternatives to the CRSs;
not that CRSs woul d be replaced, but that they would
no | onger have that |ock, that control on the
di stribution channel.

In two years of dealing with the CRSs, in
Delta's experience the first tine they have begun to
express a serious interest in negotiating with us when
t hese alternatives began to becone viable, and
particularly in the context of Wb fares.

The devel opnent of these now channel s has
gotten the CRSs' attention, and that is the key to
| ong-term conpetitive health; that is, protecting the
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devel opnment of those alternative channels.

MR. REYNOLDS: But isn't it true that the
Internet at this point is an inperfect substitute for
travel agents and their CRSs, especially for corporate
custoners which tend to have conpl ex needs?

| nmean, in other words, for high-yield
custoners who are inportant to nost airlines what
alternative distribution channels exist with
conpar abl e functionality?

MR. McCLAIN. Today, | nmean, | guess the key
to ny answer to that question is how rapidly the
dynami c is changing. The direct connect technol ogies,
I nternet technol ogies and so on, are they a conplete
substitute for travel agents today, clearly not. W
woul dn"t be here if they were.

But, but they are an inportant substitute
and they are rapidly becom ng a nore inportant
substitute, and nore inportantly, they are
disciplining the GDSs to be a better service provider
to the carriers, and that trend will continue.

That's why we propose this idea of a
transition to deregul ation rather than pulling the
carpet out fromunder this industry imedi ately. W
don't think that what's inportant is that the GDSs be
controlled in a short interimtransition to a free
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mar ket fromusing the atom c bonb, so to speak, to
prevent it fromdenying carriers access to their
systens if those carriers attenpt to devel op these
alternative systens.

And this is not just sinply a hypothetical
concern as Anmerican has laid out in their coments.
Sabre has already undertaken a litigation strategy to
do exactly that; taking the position that their
participating carrier agreenent requires that carriers
provide them Wb fares. Rather than bargaining for
them they are attenpting to get themby force, and
they could certainly use the threat of denial to
Sabre's systemas an alternative way of doing that.

That's what we think the Departnent, that's
the market failure that we believe the Departnent nust
correct in the interimto a deregul ated market, and we
don't think it is necessary for very |ong.

But finally, let me turn to the last topic |
want ed to address, the whether or not, whatever you
decide to do the do no harm i dea.

No rule should be adopted if it wll
suppress or distort conpetition. You have proposed
correctly to avoid this in the context of the
mandatory participation rule. That rule creates the
very market failure that you're trying to address. It

Heritage Reporting Corporation
(202) 628-4888

128



© 00 N oo o A~ w N P

N NN N NN R R R R R R R R R R
g »h W N P O © © N O O M W N B O

129
forces those carriers to whomit applies to purchase

services they may or may not want fromevery CGDS, and
elimnating that rule will allow conpetition to work,
and will allow carriers to nmake the choices that, for
exanpl e, Sout hwest has nmade to limt their
participation in some GDSs if they think that that's a
good conpetitive strategy.

In contrast, in the case of MDT, the
Department has taken or proposed to take the exact
opposi te approach. The Departnent has not conducted a
t horough investigation of this issue, and it has
proposed -- the NPRM contains virtually no discussion
at all about the nost inportant use that carriers |like
Delta make of MDT, that is, network anal ysis.

MDT is critical to Delta's route analysis
and network planning. Sinply put, we use it to match
capacity to demand. I|If we were forced to nmake those
capacity allocation decisions wthout MDT, we would
have to use inferior data, and we woul d nmake inferior
deci si ons.

Sonme routes would get too nmuch capacity,
some routes would have too little. W would |ose
noney on those routes where we had too much capacity,
and consuners who woul d ot herwi se have had air service
woul d be denied it on the routes that didn't get it
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because we were not able to adequately test and market
demand.

W also use it to identify market trends to
determ ne where we should be offering | ower fares,
sal es, nore aggressive conpetition.

There is no adequate substitute for this
date. The DOT O8D data that's referred to in the NPRM
includes only U S. carriers, so it's not useful for
international service. It's |ess accurate because
it's only sanpling, and nost inportant of all, it's
subject to very long |lag periods that do not apply to
M DT. W get the MDT data within 15 days on a
monthly basis, and we rely on it in making conpetitive
deci si ons.

MR. REYNOLDS: How do you respond to the
al l egations that such data has been m sused by the
| arger carriers against the smaller ones?

MR. McCLAIN. First of all, those
allegations -- | can speak with respect to Delta --
they are sinply false. But the fact that some carrier
m ght be able to use a particular source of
information in an anticonpetitive way does not nean
that the information should be denied. That's
throwi ng the baby out with the bath water. 1t's like
sayi ng because carriers could burn down the hangars of
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their conpetitors, no carrier should be allowed to

have gas onli ne.

The idea is that if there are instances of
M DT abuse, which we don't believe there are, but if
there are instances of M DT abuse, then those
i nstances can be dealt with under the antitrust |aws
and perhaps by the Departnent in individual
enf orcenment proceedi ngs under Section 411.

There is no need to have a shotgun bl ast
approach that elimnates access to such a useful
conpetitive tool which has so many val uabl e pro-
conpetitive uses, and | would be happy to answer any
guestions that you may have.

MR. REYNOLDS: Thank you very mnuch.

| guess we will take our lunch break just a
little bit early, and start pronptly at 1:00 with, |
bel i eve, Continental. Thank you.

(Whereupon, at 11:55 a.m, the hearing in
t he above-entitled matter was recessed, to resune at
1:00 p.m, this sane day, Thursday, My 22, 2003.)
I
I
I
I
I
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AFTERNOON SESSI ON
(1:05 p.m)

MR. REYNOLDS: Al right. Good afternoon.
W will begin the afternoon session with Continental
Airlines.

MR. KAMEN. Good afternoon, and thank you
for allowing Continental to be represented at this
heari ng today.

My nanme is Hershel Kanmen, and I amvice
president of international and regulatory affairs for
Continental. Wth nme today is Lorraine Halloway of
Crowel | & Moring, counsel to Continental here in
Washi ngt on.

Every day nore consuners turn to their own
conputers to search airline Wb sites, online trave
agencies and last-mnute inventory outlets rather than
relying entirely on traditional travel agents and on
the four CRSs used by those agents.

As these trends continue, conpetition wll
be able to replace governnent regulation to deal with
bi ased di spl ays, excessive booking fees and ot her
abuses the CRS rules were intended to resol ve.

However, as alternate distribution systens
are still in their early stages of devel opnent, there
is no effective conpetition for CRSs today, and it
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woul d be premature to replace CRS regulation with

conpetition now.

Therefore, nmy remarks will focus on why the
Department shoul d adopt a five-year transition before
full deregulation of the CRSs, with a study of airline
di stribution two years before such deregul ation is set
to happen in order to evaluate the progress towards
deregul ati on and possi bl e adj ustnent of the
deregul ation tine table.

Second, why all Internet travel sites nust
remain conpletely free of regulation during the
transition period; how conpetition, airline efficiency
and consuner service will be enhanced by continued
unrestricted M DT access; and finally, what other
neasures are needed to snooth the transition to ful
der egul ati on.

Let nme start with the transition period.
Since conpetition is the best anecdote to CRS abuses,
Continental is a strong advocate of endi ng CRS
regulation. As a realist, however, Continental
recogni zes that the industry is not yet ready for
conpl ete deregul ati on.

The Departnent cannot sinply wave a magic
wand and create a |level playing field between the
airlines and CRSs, between subscribers and CRSs, or
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bet ween the foreign-entrenches CRSs and energing forns
of airline distribution.

The fundanmental s of CRS market power renain.

The four CRSs still weld substantial market power
and have undi m ni shed pricing power over airlines.
CRS mar ket power was created decades ago and will not
di sappear overnight.

A five-year transition period before ful
deregul ation represents a m ddl e ground between the
extreme positions of those comrenters seeking
i mmedi at e CRS deregul ati on and those advocate seeking
regul ation for an indefinite period. It will provide
time for alternate distribution channels to reach
their potential before facing totally unrel ated
conpetition by the CRSs. It will provide tinme for
conpetition to devel op

MR. REYNOLDS: Wth respect to the market
power of the CRSs, do you nmaintain that there are
excessive or super conpetitive booking fees that those
are indicative of such market power?

MR. KAMEN. Absolutely. 1In the case of
Conti nental specifically, because of being a network
busi ness, because of the way our business nodel, we
have to be in all four CRSs. W |ose our |everage
because of that fact. Because of the fact we have to
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be there, we | ose our |everage, and there is no way

for us to fight excessive booking fees.

MR. REYNOLDS: Do you have evidence or data
to support that?

MR. KAMEN. W do have data for it. | don't
have it here with ne here today. W can put it in the
reply comments.

MR. REYNOLDS: That's fine.

MR. KAMEN. Wth a fresh look at the
mar ket pl ace in three years, the Departnent wll be
able to see how CRSs and Internet distribution
channel s have devel oped, and determ ne whet her total
deregul ation is possible sooner than the five years,
or whether the CRSs have found new ways to bl ock
conpetition and retain their market power under the
Departnment's transitionary rules.

As has been stated many tines before,
Internet travel sites are the only effective
conpetition to CRSs. Conpetitive forces can only
begin to cure the biased displays and excessive
booking fees that still infect CRSs if Internet travel
sites remain totally free of regulation.

Wt hout unfettered conpetition fromlnternet
travel sites, CRSs will continue to dom nate trave
di stribution channels, charge airlines fees far nore
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t han the econom c value the airlines receive fromthe
CRSs, and restrict the ability of airlines and
consuners to maxim ze the nunmber of distribution
channel s avail able to them

CRS conpetition rests on the shoul ders of
the Internet. Regulating any Internet airline
di stribution channel would stifle the growth and
conpetitive benefits of the Internet, require a | onger
termregulation of CRSs, and be at odds with the
adm nistration's policy of opposing any restrictions
on e-conmerce

The Departnent has proposed to restrict the
sale of MDT data. This proposal is unwarranted,
unwi se, and unpopular. This data is a critical
pl anning tool for airlines. Advocates of the
restrictions portray the debate over M DT sales as a
smal | versus large carrier issue, but that is sinply
not true. There are snmall and large carriers who
recogni ze the value of M DT and support the existing
rul e.

Anot her nyth advanced by the few opponents
of MDT sales is that airlines use MDT to poach
custonmers fromtheir conpetitors. This also is sinply
not true. That is not the purpose of the data. To ny
know edge, there has never been an enforcenent
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conplaint alleging such activity nor has any serious

i nvestigation of such charges occur

Airlines use of MDT for marketing research
and route devel opnent, schedul e adj ustnent, and ot her
conpetitive activities. Many comunities can credit
their service to the decision-nmaking aid that M DT has
provi ded.

Allowing airlines to opt in or opt out of
the distribution of their booking data, as proposed in
the notice, would destroy the integrity and useful ness
of the M DT database, allowi ng for the deletion of
travel agent data would hurt not only airlines but
travel agents as well. Rewarding travel agent
production would be difficult if there was no way of
keepi ng the score.

M DT data is an inportant information source
for airlines of all sizes and restrictions on this
data shoul d not be inpl enent ed.

To facilitate the transition to a
conpetitive airline distribution marketplace, the
Departnent should refrain from adopti ng new rul es that
artificially distort CRS prices or increase airline
and subscri ber dependence on CRS. To this end, the
Departnent should refrain fromregul ati ng CRS booki ng
f ees.
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Even WORLDSPAN admits that the existing ban
on discrimnatory booking fees restricts the ability
of airlines to bargain for |ower fees, inhibit CRSs
fromgiving price breaks to carriers whose booki ng
vol umes warrant a discount, and deter CRSs from
adopting i nnovative price product and service pl ans.

MR. REYNOLDS: But haven't the CRSs offered
di scounted fees in recent tinmes?

MR. KAMEN. There has been sone, sone
of ferings, and Continental has taken place in sone of
t hose offerings as well.

| woul d say, however, that the fees are
still -- the offerings are small. They are not big
offerings, and the terns are still dictated to the
carriers, so there needs to be, you know, an ability
to negotiate both the ternms and the fees.

The Departnent should either abolish or keep
the mandatory participation and nondi scri m natory
booking fee rules. Disparate treatnent of these
interrelated rules makes no sense. |If both rules are
mai nt ai ned, the nmandatory participation rule should
apply to airline marketers as well as to airline
owners.

The Departnent should prohibit productivity
pricing. Such a ban would counter the CRSs' unhealthy
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battle for subscribers by precluding the CRSs from
provi di ng substantial discounts to travel agents which
are recouped by the CRSs by charging airlines super
conpetitive booking fees.

The Departnent should prohibit CRSs from
tying airline participation in the CRSs to system
access to Internet sites and other benefits. The
anti-tying rule nmust prevent CRSs from using contract
provi sions to inpose such requirenents and nust | eave
airlines free to use the nost cost-effect airline
di stribution channels.

Finally, the Department should limt
subscriber contracts to one year terns. A one year
maxi mumtermw || enable travel agencies to use
multiple CRSs and to switch systens while al so
providing sufficient tinme for anortization of the CRS
costs of providing services and equi pnent.

In closing, the Departnent's goal should be
full CRS deregulation in five years or earlier,
whenever market forces have beconme strong enough to
overcone the effects of past CRS abuses and di scipline
the current practices of CRSs. Until then the
Department's final rule in this proceedi ng nust foster
a snmooth transition to that fully conpetitive
envi ronment .
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Thank you.

MR. REYNOLDS: How woul d Conti nent al
i npl enment your ability to participate at a | ower |evel
in some systens rather than others?

MR. KAMEN:  You know, again the difficulty
for us is that we need to be in all the systens based
on our business nodel. You know, |'m not prepared
today to di scuss whether we would go | ower in one
systemor another. | guess it's sonething we would
consi der based on the benefits and the cost of doing
that. However, the reality is we have to be in these
CRS systens and that fact is not going to change. So
there won't be, | don't think, w de-scale changes to
how we operate today.

MR. REYNOLDS: Wsat about the broader
inplications of the international air services
agreenments and comm tments with respect to CRS rul es
in those?

| posed the question earlier, if the rules
go away, their reciprocity clauses in foreign CRS
rules, if you advocate eventually total deregul ation,
are you willing to maybe face bias in other systens
down the line, in foreign systens?

MR. KAMEN. Yes is the sinple answer.

MR. REYNOLDS: All right. Thank you very
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nmuch.

MR. KAMEN:  Thank you.

MR. REYNOLDS: Just to repeat, | know that
for those who may not have been here in the norning,
pl ease state your nanme clearly and spell it, if
necessary, and if you can give a business card to the
court reporter, and please be careful to be sure your
cell phones and pagers are not on audi bl e al arns.

US Ai rways.

MR. TRACAS: Good afternoon. | am Steve
Tracas, T-R-A-CA-S, Vice President of sales for
USAI r ways.

| would like to thank the nenbers of this
panel and the Departnent for the opportunity to make
our public statenents on this inportant proceedings.

USAi rways woul d |like to focus the
Departnment's attention to the main reason why the CRS
rules exist -- for the benefit of the consuner.

This is of paranount inportance in this
proceedings. It is the reason why the CRS rul es were
inplenented in the first place, and remai ns why these
rules are needed to continue to exist.

Hopefully by the end of the day after
listening to numerous argunments from numerous parties
on this extended and extrenely | engthy and conplicated
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proceedi ngs, and after reviewing all of the reply

comments in the next few weeks, any decision made by
the Departnent will be based in the interest of the
consuner.

There is a clear congressional nmandate for
this as the Department is tasked with preventing
unfair and deceptive practices in the airline
i ndustry.

Accordingly, there is a conpelling reason
why the consuner nust be allowed to nmake airline
pur chasi ng deci si ons based on conpl ete, neutral, and
bi ased-free information.

Now, in | ooking at the nunerous and
conplicated i ssue presented before the Departnent,
USAi rways believes that all decisions in the
proceedi ngs can easily be answered by asking this one
guestion: WIIl this proposed rule be harnful or
beneficial in the consuner's interest?

Wthin this context, USA rways would like to
di scuss two issues regarding the proposed CRS rul es
whi ch woul d have a profound inpact on the airline
di stribution industry.

First, the CRS rules are necessary and
shoul d cover Internet distribution channels that are
conpetitive with CRSs.
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Second, the mandatory participation rule and
the rule prohibiting discrimnatory booking fees nust
remain in place.

It is clear fromthe comments filed in these
proceedi ngs that there is recognition that the CRS
rules remai n necessary to protect consuner interests.

We note that there are a fewin favor of expiration
of these rules or a transition period that will |ead
to the expiration of the rules. This viewignores the
fact that the CRS rules were intended to prohibit
abuse of displayed bias fromreoccurring in the
future. The fact that CRSs may be free fromairline
owner shi p does not guarantee that CRSs will continue
to i ndependently provide neutral displays in the
future

MR. REYNOLDS: What -- | guess you may have
somewhat -- you may have just covered that. | nean,
as a practical matter, few airlines and perhaps none
will be owners anynore. Wat does it matter if the
mandatory participation rule is elimnated?

MR. TRACAS: It's not only the ownership
i ssue at stake, it's the marketing agreenents that
these airlines have with the CRSs not only in the past
but in the future, and the intent of this ruling is to
protect the consumer fromnot only what transpired in
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t he past but what m ght happen in the future, which we

can't foresee at this point in tine.

MR. REYNOLDS: So would you advocate or are
you advocating prohibiting such marketing or tying
arrangenments in the future between the airlines and
the CRSs that are independent?

MR. TRACAS: We woul d advocate those
agreenents do not exist if these rules are elimnated.

|f these rules are in place, then marketing
agreenents can exi st.

The existence of the rules specifically with
respect to the displayed buyers rules is the only
guarantee that will prevent the consuner from being
confused and from being outright deceived.

The CRS rul es should continue and shoul d be
expanded to apply to all airline distribution
channels. Mre specifically, all Internet
di stribution channels that are conparable to CRSs
shoul d not be free to bias or displace.

MR. REYNOLDS: On what basis should the
regul ation of the online, such online travel agencies
be based?

MR. TRACAS:. | think it would be easy to
construct guidelines for differentiating purely
airline-owed Internet sites that are clearly there to
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sell one particul ar product versus broad-based

di stribution opportunities that offer numerous

airlines, nunerous hotel and car vendors, very simlar

to CRSs.
When we | ook back 10 years ago virtually al
booki ngs were nmade by travel agents through CRSs.
Wil e consuners were assisted by travel agents,
consunmers were presented with all avail able options

since the CRSs cannot bias or displace. Wth the

advent of the Internet as an alternative to the travel

agent outlets and with the rise in marketing
rel ati onshi ps between airlines and these online
di stribution Wb sites, this obviously is not the
situation today.

Consuners are no |l onger presented with al
avai | abl e options since they are faced with several
| ayers of Internet bias which masks the neutral CRS
displays. In effect, the Internet distribution
channel s have at the very | east becone equally as
important as the CRSs as a pricing and schedul i ng
resource and the final distribution outlet to the
consuners.

As these Internet distribution channels
function and behave like a CRS, it is nore inportant
than ever that they be governed by the sane CRS rul e
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di spl ace.

MR. REYNOLDS: But aren't the online systens
fundanmentally different in that a consuner can easily
switch through many different channels with relative
ease as conpared to the claimthat the travel agents
will tend to use one CRS, and are sort of bound to
that one system at |east those who claimthat?

MR. TRACAS: | think the expectations of the
mar ket pl ace has been pretty much been set by these
rulings and traditional buying powers through the
travel agent, that they are fair, that they are
unbi ased, and that perception in the marketpl ace
extends onto the Internet. As consuners go online
they are expecting the same protections they have been
receiving fromthe travel agency community. Rightly
or wongly, that's the expectations in the
mar ket pl ace.

MR. REYNOLDS: So if the online -- so you
don't think the marketplace will discipline those
online agents that bias their displays, that consuners
won't be able to figure out which ones are not giving
them the best information or the neutral information?

MR. TRACAS:. | don't think it will be. |
think these rules are put in place for professional
travel agents, to protect the consuner with
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prof essional travel agent as a seller of the product.

Now this is a consuner direct product that no |onger
even has a travel agency that obviously is
know edgeable in this industry to make the buying
deci si ons.

Movi ng onto the second issue, the comments
denonstrate that there is a substantial objection to
the Departnent's proposal to elimnate the mandatory
participation rule and the rule prohibiting
di scrim natory booking fees, which | will refer to as
MPR and the rule on fees.

For years the airlines have conpl ai ned that
t he Departnent nust do something with respect to
booki ng fees. The problemgenerally is that there is
no genui ne conpetition within the CRS industry and
therefore the CRS remains free to raise booking fees
year after year w thout any regard to cost or
conpetition.

USAi rways believes that the Departnent's
current proposal to elimnate the MPR and the rule on
fees was to address this issue of super conpetitive
booki ng fees. Wiile we applaud you for this effort,
t he proposed renedy woul d have a grave uni nt ended
consequences for USAi rways and other simlarly
situated carriers, including virtually all smal

Heritage Reporting Corporation
(202) 628-4888



© 00 N oo o A~ w N P

N NN N NN R R R R R R R R R R
g »h W N P O © © N O O M W N B O

carriers.

The concern is obvious. Adopting these two
proposed rules would greatly favor the larger carriers
and their alleged CRS and Internet distribution
channel s. USAirways and the remaining carriers would
rat her suffer through the status quo than see the
Department effectively choose wi nners and | osers.

MR. REYNOLDS: How do you respond though to
the clains that booking fees are not excessive, at
| east on one point, because there have been increases
in CRS functionality and the nunber of inquiries per
booki ng have gone up as well, both of which have
i ncreased the costs in the fees?

MR. TRACAS. In an industry that has | ost
great amount of nonies, and as been stated here before
with the airlines that have | ost huge anounts of
noney, the CRSs are still garnering very profitable
entities. W were getting increases of four to eight
percent a year on our GDS fees that we have no control
over, that we have no say in, that are just
i npl enent ed agai nst their bottomline.

To concl ude, we woul d ask the Departnent to
consi der these two issues, and the remai ni ng questions
we raised earlier. Wuld the proposed rule be harnfu
or beneficial to the consunmers' interest? W submt
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t he strengt hening and extendi ng the display rule bias

woul d clearly benefit the consuner. W further submt

that elimnating the MPR and the rules on fees would

be har nf ul

Thank you.

MR. REYNOLDS: Al right, thank you very
much.

Next, Northwest Airlines.

MR. DENVIR Good afternoon. M nane is Jim
Denvir. | ama partner with the [aw firm of Boi es,

Schiller & Flexner, and Northwest was kind enough or
per haps foolish enough to ask nme to appear today
before you to express its views.

| intend to be very brief. |It's not as if |
had much choice in the matter, but | may even be able
to beat the clock. | have five points | want to
cover, and I will cover themas quickly as | can.

The first is that we strongly believe that
the tinme for deregulation of the CRS business has
conme. The very basis for regulation has all but
di sappeared, and with the divestiture of WRLDSPAN it
will virtually conpletely disappear.

MR. REYNOLDS: Wen is that supposed to
occur ?

MR DENVIR |'mnot sure.
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MR REYNCLDS: Is there a tine set for that?

MR. DENVIR | really don't have the date in
mnd. It's sone tinme in the relatively near future.

G ven those devel opnents, the existing
regul atory reginme is no longer factually economcally
or legally sustainable. Another way to put it is that
all of the original underpinnings of that rule have
now been knocked out, and in our view the existing
regul atory reginme is no |longer |legally defensible.

MR. REYNOLDS: Sonme have raised the concern
that with regard to the owners of WORLDSPAN t hat
despite a sale of equity there will still be perhaps
ot her rel ationships, contractual or otherw se, that
wi Il make the CRS beholden to it and not nmuch of a
difference in ternms of the control aspect.

How do you respond to that?

MR. DENVIR Well, let ne state first that |
have not heard anything that suggests to ne renotely
that the divestiture of WORLDSPAN woul d be anyt hi ng
but a conplete divestiture of equity interests. Put
t hat concern asi de.

Second, | don't know what, if any,
arrangenments will follow on that divestiture. It's
quite possible that there will be marketing
arrangenments of the sort that American has with Sabre
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and several other carriers have with ot her CRS

systems. But | think before you junp to having a
concern about that, it's necessary to kind of step
back and think about what are the concerns that |ead
us to be worried about vertical relationships.

The first concern is that the vertical
rel ati onship can cause one party or the other to act
in a way that would not be in its independent
interest, okay. 1In a vertical relationship that's
cenented by ownership the owner could obviously cause
in the case of airlines, CRS -- the airlines could
cause the CRS to operate in ways that are contrary to
its own self-interest, and the airline, recognizing
that it will receive a portion of the CRS profits,
dependi ng upon the cost to the airline engaging in
behavi or that would not otherw se be in its self-
interest and take account of those profits in making
its decisions. Once the ownership link is severed,

t hose incentives go away.

Now, you take a typical nmarketing agreenent,
and | have never seen one, but | have read American's
comments, Anmerican says that they received from Sabre
sonmet hing on the order of one one-hundredth of a
percent of Anmerican's total revenues.

Now, if you think back about the original
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concerns that led to these rules, one concern was that

the CRSs, again acting contrary to what would be their
own i ndependent self-interest, would favor the owner.
There is nothing in these marketing agreenents, at

| east as | know, that has any paynment running fromthe
airline to the CRS that would cause the CRS to behave
in any way other than a way that's perfectly
consistent with its own economc interests. And if
that is true, there is nothing to worry about.

MR. REYNOLDS: But in a truly deregul ated
mar ket why couldn't the airlines nmake it worth their
while for the CRSs in certain areas to behave in a way
that woul d prejudice the conpetitors of a particular
airline, for exanple, in a domnant -- in a hub city
where the one carrier tends to dom nate, it could use
a variety of neans through relationship with the CRS
to bias displays and other forns of, | guess, perhaps
anticonpetitive behavior, why couldn't that occur in a
conpl etely deregul ated environnent ?

MR. DENVIR | suppose it's possible to
conjure up any kind of theoretical possibility.

MR. REYNOLDS: But didn't the airlines do
this when they were the owners with the CRSs, or do
you not buy into the proposition that that was ever an
i ssue?
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MR DENVIR Well, let's just assume that
that was the case. There is a very big different
t hough because the airline got a piece of every dollar
of profit that the CRS owned, the airline had conplete
control over the CRS, and therefore the CRS had no say
in whether the airline -- whether what the airline was
asking it to do was in its own best interest or not.

Here you have got an arm s length
rel ati onship, and to create those kind of incentives
you' ve going to have to have paynments going back and
forth. W know from | ooking at kind of traditional
mar keti ng arrangenents that those paynents are not
| ar ge enough to cause anybody to do anyt hi ng.

We don't know of any paynents that run from
airlines to CRS systens. In any event, if that were
to occur, the airline would have to engage in a very
difficult calculus, and that is, balancing the paynent
I"mmaking to the CRS system what is the benefit |
get back fromthat?

And anot her point here is that as these
ownership rel ati onshi ps continue to dissipate, if
these marketing rel ationshi ps are so val uabl e you
woul d expect to see CRSs conpeting for these marketing
rel ati onshi ps, and the airlines would have no
incentive to pick their marketing order other than on
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the nerits, and the nerits mght include better

service, the nerits nost likely would include an
opportunity to | ower booking fees. And if that
occurs, that's a good thing.

Now, what we have as we sit here today is a
hypot heti cal supposition about sonething that m ght
happen in the future, and I would submt to you
respectfully that not only is that beyond the
Departnment's authority under Section 411, but it would
clearly have very great difficulty passing nuster
under the Adm nistrative Procedure Act.

You sinply can't regul ate based on
suspicion. |If there are problens here, they wll
becone evidence, and instead of using the shotgun as
sonmebody nmentioned this norning use a rifle,
investigate it.

MR. REYNOLDS: But do you --

MR. DENVIR This is the record, there is no
evi dence.

MR. REYNOLDS: Do you believe just, | guess,
on anot her fundanental issue to sonething that you
just said, that the Departnment has authority to
regul ate i ndependent CRSs?

MR. DENVIR  You know, we have not addressed
that issue per se. Inplicit in our proposal for a
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transition period is at |east an adm ssion, | believe,

that the Departnent at |east has the authority to deal
with its owmn nesses, and in so doing exercise sone
authority over the CRSs.

Clearly, the concern that you' ve been
expressing to ne has mainly to do with airlines. Part
of that is jurisdiction over airlines, and you know,
it seenms to me extend that jurisdiction to contracting
practices with CRSs. It didn't have jurisdictional
CRSs al one.

So we think it's time to deregul ate, but
there is an inportant qualification to that, and that
is, while we urge pronpt deregulation of the industry
we don't believe that the Departnent can responsibly
j ust suddenly abandon the field w thout dealing with
the effects, the market distorted effects the
regul ati on has creat ed.

If we were operating on a clean slate here,
Nort hwest woul d be anong the first to argue for
conpl ete and i nmedi ate deregul ation. Unfortunately,
that's not the case. The law and its intended
consequences has been at work in this industry for now
nearly 20 years. Regulations that were intended to
di ssi pate CRS mar ket power in many cases have only
served to entrench it.
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A coupl e of exanples, the antidiscrimnation

rules, you ve heard a | ot about those today, | don't
have much to add to that; the mandatory participation
rul e which gets translated in CRS contracts in the
parity clauses; and after 20 years of regulation the
travel agents continue to be |ocked into long-term
contracts wth the CRSs.

It's our view that the effects of these 20
years of regul ati on have becone enbedded in industry
contracts, in industry relationship and practices, and
they are not going to go away overni ght just because
the regul atory regi ne has ended.

So we have proposed four, we think, narrowy
targeted transitional rules which would be sunsetted
after three years, which | will just briefly summarize
because we have detailed these and the proposed
regul ations in our conments.

The first one is that during the transition
period the Departnent should prohibit the enforcenent
of any CRS contract with a travel agent in the event
that an airline serving a city in which the trave
agent operates no |onger participates in the CRS
That is, fromthe travel agent point of view the CRS
were to drop, for exanple, Northwest, the travel agent
contract with the CRS woul d becone termnal at wll by
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the travel agent. Ckay?

We believe that this transitional rule wll
hel p to reduce travel agents' dependence upon a
particul ar CRS, which as you have heard today is a key
source of CRS market power and of the one-sided
bar gai ni ng rel ati onshi ps between CRSs and airlines.
And while we think this is not going to be a
frictionless process, that there will be practi cal
i npedi ments to travel agents rapidly switching from
one CRS to another, the threat that there could be a
significant mgration is travel agents fromone CRS to
anot her could at |least help to even the bargaining
rel ati onshi ps between the airlines and the CRSs. W
woul d both be in a very simlar state of uncertainty.
That's a state that does not exist today.

The second recommendation is that during
this three-year transition the Departnment shoul d
proscri be the use of parity clauses in any CRS
contract. These clauses coupled with a mandatory
participation rule and a ban on discrimnatory booking
fees prevent airlines fromnegotiating with CRSs for
the | evel of service that best neets their needs. So
we would like you to continue a ban on parity cl auses
for at |east three years.

Third, during the transition period the
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Depart ment shoul d adopt a rule that bars CRS systens

fromtying airline participation in a systemto the
airline making available to such systens fares offered
exclusively through particular Internet Wb sites.

Those Internet Wb sites are the best hope
for ultimately the routing and di m ni shing CRS nar ket
power, and the availability of those fares, marketing
benefits, pronotional benefits ought not to be a point
of | everage that can be used by CRSs agai nst airlines,
but ought to be a point of bargaining, and that
bar gai ni ng may be possible if we do away with
mandatory participation, if we do away with parity,
and if we do away with the antidiscrimnation rules.

MR. REYNOLDS: If Northwest divests itself
of WORLDSPAN conpl etely, why the concern with the
mandat ory partici pation?

MR, DENVIR  Well, | have heard a suggestion
here that the rules mght apply to relationships
between airlines and CRSs that are not tied to
ownership. | just want to be sure that we are
conpletely free of mandatory participation, conpletely
free of parity clauses.

And the fourth point just has to do with
di splay bias. | have three mnutes left and I'"monly
on the second page.
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We think the fundanental issue that was

addressed by display bias rules has been cured. At
the sane time we recogni ze that travel agents,
consuners and ot hers have relied on screens that are
not biased for 20 years, and we think that they ought
to be given the opportunity over a three-year period
to adjust to this changing environnment, so we would
propose that you maintain the current prohibitions on
screen bias for those three years.

We think that's the best way to nove toward
a forward deregul ated environnent. |It's a mddle
course. It rejects the calls of those of both
extrenmes advocated, the pervasive regulatory regine
that will continue to tie the hands of airlines and
CRSs, or an imedi ate and absol ute deregul ati on that
noves too far too fast.

This is an inportant point for Northwest and
| want to enphasize it. Wile we share the hope
expressed in the NPRM and some of the comments t hat
continui ng advances in distribution technol ogy and
nmet hods wi Il eventually erode the bargai ni ng power of
CRSs, we are in fact not at all confident that
deregul ation will elimnate CRS market power in the
near future. Despite that, despite the fact that CRSs
will likely to continue to posses that market power,
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it is our viewthat regulation cannot be justified as
a policy matter, as a legal matter, as an econom c
matter but the existence of market power al one.

Rat her as other sectors of the econony, we believe
that the fol ks should be on either governnental or
private antitrust enforcenent to deal with abuses of
mar ket power if and when they occur.

Touch just very briefly on this booking fee
i ssue, and this market power issue. There are two key
facts that put to rest any argunment that CRSs no
| onger have mar ket power.

Nunber one, as you have heard today,
airlines still need travel agents. Travel agents stay
in the CRSs. There is no effective way for travel
agents to bypass those CRSs, and according to Sabre's
comments even today only 10 percent of travel agent
booki ngs are made on the web. So the airlines remain
tied to travel agents, and travel agents remain tied
to CRSs.

MR. REYNOLDS: Sone airlines do not need
agents. Wiy can't other airlines replicate their
ability to get their product out there?

MR DENVIR If we were starting today from
ground zero and we chose a Jet Bl ue nodel, perhaps we
could do that. W have and operate a very conplicated
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hub and spoke network with maybe dozens of co-share

partners, with thousands, if not hundreds of thousands
of opportunities, and the nost efficient way to get
our product on the shelves, that conplicated product,
is through the CRSs at this point.

MR. REYNOLDS: Thank you very mnuch.

MR. DENVIR  Thank you.

MR. REYNOLDS: Next we have Sout hwest
Airlines.

MR. KNEI SLEY: Good afternoon, M. Reynol ds,
M. Ray, other nenbers of the panel, distinguished
friends and col |l eagues in the audience, nmy nane is Bob
Kneisley, that's K-N-E-1-S-L-E-Y, associate general
counsel for Southwest Airlines. | want to talk in the
begi nni ng about sone general overarching thenes here.

Nunber one, why the CRS rul es we believe
ought to be mamintained; and in fact, nunber two, why
the regul ations ought to apply to all joint airline-
owned distribution systens such as Orbitz.

| would also like to talk on briefly the
screen padding i ssue that no one has nentioned, but |
think is extremely inportant to the proceedi ngs as
wel | as the NYDT data issue.

But to start at the top, we believe strongly
that the CRS regul ati ons shoul d be mai nt ai ned
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not wi t hst andi ng any changes that have happened in the

di stribution marketplace. Through the course of the
Departnment's investigations of the subject, and going
back even to the CAB, '84, 1992, 1997, a consistent

t heme has been that the CRSs have effectively regional
nmonopolies. This is a shared nonopoly theory, and the
fact that airline ownership has dimnished it seens to
me of CRSs has no bearing on the market power of CRSs
because they still have the sane effective control

over travel agents and airlines in the regions in

whi ch they have had -- the Departnent has concluded --
has had mar ket power.

MR. REYNOLDS: M. Kneisley, if one of the
fundanmental reasons for regul ati ng was because they
were owned by airlines and thus being used to
effective airline conpetition, how can we regul ate the
CRSs if they are independent of the airlines?

MR. KNEI SLEY: Well, | think the Departnent
had done a good job, M. Ray and others, and the
Departnment's | egal staff has done a good job
expl ai ning why the DOT has authority to regul ate non-
airline-owmed CRSs, and | don't have to explain that.

But under 411, | think you have got anple
| egal authority and | encourage you to do that.

The fact is that the CRS regul ati ons were
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adopted for good and valid reasons. CRSs have had
mar ket power over the years, there is no question
about that, and there seens to be no convincing
evi dence that the market power that CRSs have
traditionally had has declined.

MR. REYNOLDS: But since Sout hwest
participates only in Sabre, why does Sout hwest have
any interest in how the Departnent regul ates the
systens?

MR. KNEI SLEY: Well, thanks for asking.

(Laughter.)

In fact, CRS regul ati ons have an enor nous
bearing on airline conpetition, and conpetition that
affects Southwest Airlines. Over the years it has
had, and we have given you a nunber of exanples in our
witten conments.

Today, we are a mnority participant in CRS
systens as you know. W participate in Sabre. About
20 percent on the order of 20 percent of our revenue
cones through travel agents, but that's a | ot of
noney. That's over a billion dollars. And Sout hwest
Airlines first quarter profits were actually |less than
a two percent operating margin. So we've got 20
percent of our revenue com ng through travel agents
that dwarfs, it's nore than 10 tinmes the profit we
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made | ast quarter.

We care because it affects our business
dramatically in fact, and I think what's at stake in
this rul emaki ng, make no m stake, is the ability to
continue -- ability of small airlines to conpete
effectively against nmuch larger airlines with much
greater resources.

So I think we have standing to state our
views and | think we have a strong interest in the
out cone.

One of the disheartening aspects of the
Department’'s NPRMis the proposal to elimnate the ban
on discrimnatory booking fees. This, we think, would
open the door to abuse, the type of abuse that has
happened historically, and we urge the Departnent not
to forget the lessons of history. W think that this
woul d accelerate the trend toward the large carriers
with nore significant CRS interests to mani pul ate the
di stribute system

It is also, |I think, logically inconsistent
in that the Departnent is proposing to maintain the
ban on CRS display bias at the sanme tine they are
proposing to elimnate the ban on pricing bias. It
seens to ne intellectually and as a matter of market
dynam cs the two go hand in hand.
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And | also -- | think the Departnent
originally canme to the right conclusion in the Apri
2002 draft NPRM where the Departnent said at the tine
"W are willing,” I'"'maquoting now, "to allow
di scrim natory booking fees, inposing high fees on
some airlines but not others would of course destroy
airline conpetition.”

| agree conpletely, and unfortunately that
sentence was excised in the Novenber NPRM that cane
out after it went to OMB in fact. So | encourage the
Department to do what it wanted to do, and nmaintain
t he ban on discrimnatory booking fees.

MR. REYNOLDS: As a general matter, why
woul d t he enforcenent process be an adequate way of
dealing with conpetitive abuses, especially if none of
the systens are airline owned?

MR. KNEI SLEY: Onh, | nean nobody believes in
this audience, | think, that you can have an effective
enforcenment process. The difficulty of gathering
evi dence, the DOT, as you well know, as extrenely
limted enforcenment resources, and notw t hstanding the
skill of the people involved you just don't have the
manpower to do it, to effectively nonitor and oversee
this massive industry. So | think it's just
i npractical .
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| want to turn for a nonment about | oint
airline-owed distribution systens. One of our other
problems with the NPRMis that it would create a
bi zarre regul atory di chotonmy where the | egacy CRSs are
subj ect, continue to be subject to regulations al beit
we think they should be strengthened. But Obitz,
which is entirely airline-owed, would remain
effectively free of regulation, and we think this is
backwar ds.

The airline owners of Orbitz -- we call them
CADNU -- Continental, Anerican, Delta, Northwest,
Uni ted, although sonmebody el se had a better one,
think it was called DUNCA. But in any event we all
know what Orbitz is. Obitz is CADNU. They are one
and the sanme. These are the sane airlines that
created CRSs, engaged in the conpetitive abuses that
the DOT and the CAB well docunented, so that we have
that long history, and it seens to ne that in any
princi pal approach to the regulation of distribution
you nust give exceptional scrutiny to collective
airline-owned distribution systens.

And our position is that any distribution
venture that is collectively owned or controlled by a
consortiumof airlines and that purports to offer an
integrated display of fares and services to the public
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or travel agents should be subject to the Departnent's
rul es agai nst anticonpetitive behavior.

MR. REYNOLDS: But if market power is one of
t he reasons or bases upon which the -- justifying the
rules of the CRSs, where is the market power in the
case of Orbitz?

MR. KNEI SLEY: Well, | think -- ook at the
mar ket share data that's out there for one thing.

Look at how many airlines participate in Obitz. |
think it's becone effectively an indispensable to
airlines in the online sector. | think that, coupled
with the airline ownership, gives you anple grounds to
regulate it very closely.

| want to turn for a mnute to the screen
clutter issue because nobody has touched on that. As
| think everybody in the room knows, since the DOT
last revisited its CRS rul es, hone sharing has
proliferated enornously, and as a result duplicative
CRS di spl ays have al so proliferated.

The consequence of this is an enornous
amount of clutter on CRS screens with fictitious
listings that make it appear as though those co-
sharing carriers offer twice as many flights as they
actually offer. W, frankly, this is a fraud on the
public and ought to be stopped.
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| have passed out to you as just a copy of
an attachnment of our comments filed |ast nonth where
we checked CRS -- the Sabre screen, because that's the
systemwe're in, for the Indianapolis/San D ego
mar ket, and you know, this could be any market, but it
j ust happens to be one that illustrates the point.

And what we found is that, of course, this
is all connecting service there, what we found is that
because of the fictitious listing of three co-shares,
two of them Northwest/Continental, and one a
Uni t ed/ USAi rways co-share, Southwest Superior
connection in this market is pushed to the bottom of
the fourth screen. You will see it if you keep going.

Now, the problemis this is going to get
wor se because as soon as the
Del t a/ Nort hwest/ Conti nental alliance inplenents full
co-sharing we presumably would include simlar screen
paddi ng, and at that point you would have an ei ght
additional fictitious listings for a total of 11, and
the problemis the DOI's -- the NPRM recognizes that
this is a problem but it doesn't do anything about
it, with respect | say that.

(Laughter.)

The NPRM proposes to limt the nunber of
connections that may be listed in the co-share
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arrangement, | think up to two. The problemis it

doesn't do anything effectively. Wat | just -- the
exanple | just gave you woul d prohibit none of those
connections frombeing listed, so | would respectfully
say it's an ineffective renedy.

| al so have attached a copy of a terrific
article by Terry Trippler that shows how an AirTran
connection woul d be between -- this is between
M nneapolis and Gul fport/Bilouxi, Mssissippi -- would
be totally buried anong 40, so-called 40 connecti ons,
28 of which are entirely duplicative and fictitious.

Now, how does this advance the consuners'
interest? This is sonmething where -- this just
happened because co-share has happened, and this is a
consequence that no one, | think, has thought through.

We have a solution, very sinple. One
flight, one listing. It seens to us that this would
restore truthfulness to CRS listings. It would al so
avoid the clutter and the padding that distorts
airline conpetition in the way that | illustrated with
t hese attachnents.

MR. REYNOLDS: Wuld you advocate the sane
for international services?

MR. KNEI SLEY: Well, probably, but we're not
an international carrier, and we haven't opined on
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that so | would rather denur.

Let me just take a minute very briefly to
tal k about the MDT data issue. W don't use MDT
data. | don't think there is a legitimate conpetitive
need, | nmean a need for carriers to have this, and we
think there ought to be an opt-out provision as the
DOT has proposed, and we endorse that fully.

But before |I get the hook, there is one
other issue, and that is, the rules on third-party
access to travel agents really need to be
strengthened. Part of the problemis there is no
today effective third-party access by airlines such as
Sout hwest outside of CRSs to travel agents.

We know that the Departnent in 1992 tried to
foster this, and we're di sappoi nted because it just
turned out that it -- it didn't work, it hasn't worked
for Southwest Airlines, but we have given sone
exanples in the witten comments on how to do that.

Thank you.

MR. REYNOLDS: Thank you very nuch.

Next, Shepherd Systens.

MR. MALIK: M. Chairman, gentlenen, ny nane
is Mke Malik. | amthe president and chief executive
of ficer of Shepherd Systens. That's MA-L-I-K

Shepherd Systens principal |ine of business
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is the devel opnent and provision of web-based business
intelligence tools built on MDT. Shepherd' s custoner
list includes large and small airlines fromall over
the world. The conpany al so serves a global trave
agency with marked intelligence and systens and
services. And given the nature of Shepherd's business
nodel , we give very close consideration to the NPRV
particularly those sections that deal wth MDT. So
what I"'mgoing to dois |imt nyself to respond to
Part 255.10.

I n essence, what we believe is that the
proposed rul es should not be inplenented as they are
witten. | wll denonstrate that information upon
whi ch the Departnent relied in devel opi ng the proposed
MDT rule is inconplete, and as such will not have the
desired effect.

It will likely result in | ess conpetition
and even less efficiency in the airline business,
ultimately harm ng the consuners who use the services.

The mar ket pl ace has i ndeed changed
significantly since the original comments were
subm tted on the docket. Once the Departnent fully
exam nes the current environment | am confident that
it will conclude the proposed rules as set forth in
the NPRM as they pertain to M DT should not be
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i mpl ement ed.

Now, as a way of background, the
Departnment's stated goal set forth in Section H9 of
the NPRM are as follows: To allow the systens to sel
as nmuch data as possible while mnimzing the
potential harmto airline conpetition and to enable
travel agencies to protect proprietary business data.

Wth regards to possible harmto airline
conpetition, the Departnent seens to be principally
concerned that detailed MDT data nmay be used by hub-
dom nant airlines to keep new entrant |owfare
carriers out of their hubs.

Secondly, there is further concern that
travel agencies may be at a di sadvant age when
negoti ati ng performance-based contracts with airlines.

This concern a rises because originally only airlines
and then only the | arger ones had access to the
necessary M DT data for eval uating such perfornmance.

And to achi eve these goals the Departnent is
proposing restrictions on the type of data sold to
airlines. The two major proposals set forth by the
Department are: nunber one, a ban on the rel ease of
data on booki ngs made by individual travel agencies;
and nunber two, a ban on the release of data on
bookings for airlines that have not consented to the
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rel ease of data on their bookings.

The Departnent does however recognize a
nunber of legitimte uses for MDT data. Generally
speaki ng, these uses would appear to fall in the areas
of network planning, marketing, revenue nmanagenent and
pricing, particularly in the non-U S. donmestic arena.

| would like to highlight five points which
are extrenmely pertinent.

Nunber one, open access to booking data is
crucial to the conpetitive process and the overal
efficiency of the airline industry.

Now, the availability of data served U. S.

i ndustry very well, nost notably since deregul ati on of
1978, and as the Departnent noted in the Federal

Regi ster, conpetition usually benefits when
conpetitors have nore access to information. In this
respect there are nunerous databases and neans of
assessing the market position and sales of carriers
and agencies. Therefore, masking data for travel
agenci es or providing opt-out provisions for carriers
does nothing to restrict data; it only creates a bias
agai nst M DT, a database that carriers and others have
invested | arge suns of noney to better optimze their
route network and pricing capabilities and therefore

| ower their costs and pricing to the consuner.
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Poi nt nunmber two, there is no substantial or
factual body of evidence or data that suggests that
regul ation of MDT data is indeed required to protect
travel agencies or smaller carriers.

And supporting these rules the NPRMrelies
on anecdotal information rather than docunented
evi dence. For exanple, the Departnent states:
"Officials fromLegend, the start-up airline based in
Dal | as's Love Field, inforned the staff that Anmerican
was able to use the data to target agencies selling
tickets on Legend, and thereby underm ning Legend's
ability to obtain travel agency bookings."

The Departnent did not present any factual
evi dence to support this anecdotal claim Mbst
i ndustry anal ysts believe that Legend went out of
busi ness because of a faulty business plan and a | ack
of adequate capital, not because how data was used
agai nst the airline.

Secondly, if there was sone illegality
involved in actual facts of the case, then they should
have been pursued through existing | egal and
regul atory neans.

Thirdly, if these statenments of Legend are
intended to portray how a smaller carrier is
di sadvant aged versus a | arger |egacy network carrier
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because of the adverse use of M DT data, then shoul d

t he Departnent not ask the question, why are snaller,
| ow-fare carriers producing substantially better
margi ns than the major network carriers despite this
obst acl e?

| would also note --

MR. REYNOLDS: Excuse nme. Couldn't it be
said that they would be enjoying even |arger profit
margins if that were indeed happening? | nean, is
that truly --

MR. MALIK: That's another way of |ooking at
it, yes.

(Laughter.)

It would also be noted in the comment of the
Nati onal Business Travel Association in this docunent
t he NBTA believes that the biggest threat to price
conpetition and data privacy is an attenpt by sone
carriers to obtain detailed ticket data on corporation
and travel agency.

Well, | would like to point out that MDT is
not ticket data and does not contain personal or
financial information on the individual travelers. |
want to repeat that because it is an inportant point
M DT does not contain personal or financial
information on the individual traveler, which takes ne
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to ny third point.

Based on the submtted comments in the NPRM
the travel agency community is either uninterested or
di vided on the Departnent's proposal to mask agency
| evel data. We have reviewed all the coments by
travel agencies and travel agent organizations, and
interestingly, the vast mpjority of travel agents that
subm tted coments, and the list is quite extensive,
did not recognize M DT as an issue

Twenty-seven individual filings by travel
agency and travel agency organi zations failed to
menti on M DI.

Point four, MDT is becom ng increasingly
and nore widely avail able and affordable. There are
various products available that permt smaller
carriers and travel agents to purchase and utilize
custom zed reports on systens to allow themto nanage
t heir businesses nore effectively and efficiently.

Today, Shepherd is running pilot prograns
with agencies all over the world, in the U S, the
United Kingdom Australia, Portugal and Canada.

Agency conpani es have now begun using M DT-based
systens on a full-tinme basis.

And as both agencies and airlines now have
access to increasingly transparent marketing data, the
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commer ci al di scussi ons can be conducted on a nore

rel evant basis wth the inevitable benefits to airline
travel i ng consuners.

| wll give worldw de exanples in this
because our business is worldw de. Smaller carriers
such as Quitar Airways are using M DT-based systens
today, and according to the chief executive of Quitar,
"When we first started using Shepherd Systens three
years ago, we were cautious about the useful ness of
investing in MDT data, but the results have shown
that M DT is the best source of nmarketing and
conpetitive insight, and Shepherd technol ogies is
i nvaluable in providing us with the intelligence we
need to nmake fact-based tinely decisions for our
busi ness. "

And according to M. M ke Bond, executive
manager of strategy and planning at South African
Ai rways, "Although we have been using MDT for a
nunber of years, due to financial challenges in the
industry and our efforts to cut cost we did our own
anal ysis and found that M DT is sonething that we
cannot |live wthout."

Inits cooments filed in the docket, the
Associ ation of Asia Pacific Airlines fully supported
mai ntaining the current rules in their current form
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and wish to see no limtations placed on the
transparency or integrity of the data.

The majority of the 17 nmenmbers of this
organi zati on cannot be characterized as |arge
carriers. The Carrier Association of Anerica has
expressed concern with the availability with the use
of MDT. However, some of its nmenbers have been users
of M DT-based systens.

It nmust be clear even to the casual industry
observer that the traditional users of MDT are having
substantially harder tinme to the new economc
realities, adjusting to the new economc realities of
the airline world than the smaller, nore ninble
counterparts.

In summary, product derivatives of MDT and
i nformati on systens and underlyi ng dat abases are
affordable to the travel agencies and snaller
carriers.

My last point is that air carriers believes
that M DT data is critical to their planning and sal es
adm ni stration efficiency as has al ready been inforned
to you today.

The U S. A carrier industry has |ost roughly
$21 billion since 2001. There is excess capacity, a
| oss of pricing power, strenuous conpetition fromlow
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fare carriers. Major concessions are bei ng sought
fromenpl oyees, aircraft |easers, and creditors in an
effort to either avoid or energe from Chapter 11
bankruptcy . In this environnent it behooves the
Departnment to avoid inhibiting the ability of air
carriers to optimze their network planning and sal es
and marketing activities.

So in conclusion, MDT is widely avail abl e
to all constituents who wish to use it. Thereis a
wi de array of software tools comrercially available to
fit all budgets. Open access to industry data
pronotes a healthy, conpetitive environnment whereas
masking or hiding data is detrinmental to the free
mar ket econony.

Moreover, if there is predation or
anticonpetitive behavior in the marketplace, then the
justice Departnment can utilize the antitrust |aws, or
the Departnent can utilize enforcement authority to
deal with these anticonpetitive practices.

Adoption of the proposed changes woul d not
advance the causes of greater market transparency.

I ndeed, it will serve to nmake effective market-driven
decisions nore difficult an efficient, the cost of
which will be ultimtely borne by the consuner.

Further, if regulation of M DT were adopt ed,
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then inevitably the Departnment will have to consider

adopting simlarly restrictive explicit regulatory
position on all other existing and future marketing
dat abases affecting travel. This would, of course,

i nclude any ticketing-based marketing data offered by
i ndustry settlenment providers, frequent flyer

dat abases and data shared anongst airline alliance
menbers, marketing data nmade avail abl e through credit
card conpani es based on purchase data, and the
Departnment's own travel nmarketing data, et cetera.
The |ist goes on and on.

If simlarly regulatory constraints are not
explicitly placed on all these other sources of
marketing data, then it is likely that whatever
benefit the Departnent was seeking in constraining
M DT woul d not be achieved as airlines would mgrate
towards these other marketing databases.

M. Chairman, |adies and gentlenen, for the
reasons set forth above, | ask you that the proposed
regul ati ons not be enacted, and | thank you for your
tinme.

MR. REYNOLDS: If | may, with respect to the
proposal on excluding data that identifies individual
subscribers, travel agents, how inportant is that?
How big a piece of the data that you deal with and
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provide to airlines? | mean, can you give nme sone

per spective on that?

MR. MALIK: The data is used basically to
manage performance rel ationshi ps between the travel
agencies and the airlines, wthout which there would
be no basis no which these performance relations could
be based. So that is the basis on which business is
done right now

MR. REYNOLDS: But is the bulk of your
busi ness though in terns of nonitoring the |arger
interactions of carriers rather than the focus on
carriers' concerns with individual travel agents? Do
you follow ne?

MR. MALIK: W provide the systens and
services for themto nonitor those perfornmances, so
yes, a majority of our business is focused towards
t hat, but we also do work on network planning and
scheduling, et cetera, as with all vendors in our
ar ea.

MR. REYNOLDS: | know that other -- in
witten commrents others have contended that there is a
First Amendnent argunent agai nst the proposed
regul ation. Do you have any comment or thought on
t hat ?

MR. MALIK: | have no conmment unless ny
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counsel has.

MR. REYNOLDS: Al right. Well, thank you
very nuch

MR. MALI K:  Thank you.

MR. REYNOLDS: Next the Air Carrier
Associ ati on.

MR. FABERVAN:. Thank you, M. Chairnman,
menbers of the panel. M nane is Ed Faber man,
Executive Director of the Air Carrier Association of
Anerica, and | amnot going to be apol ogetic about
representing carriers that are maki ng noney, and | do,
| mean | really feel sorry for all those poor carriers
that are not, and have been in bankruptcy.

However, | guess we are tired of hearing
t hat because they have | ost noney or they have been in
bankruptcy that therefore anything they want, whether
it be alliances, whether it be keeping airports closed
to conpetition should be given to them

On February 13th, the Departnent issued its
| at est regul atory docunent proposing to anmend rul es
governing CRS systens. |It's now been approximtely
2400 days since the Departnent began this |ong
journey. W are hoping that this is going to bring it
to an end and that we will soon see sone final
regul ati ons.
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That NPRM and ot hers have acknow edged t hat
the record already amassed in this proceeding is
detailed, |engthy, conplex. Therefore, we believe
it's tinme to issue sone final regulations, and we
suggest that it's not tinme to do away with the
regulations. It's tine to make themefficient and
make themreal, and to pronote conpetition. W are
not just dealing with CRS issues; we are dealing with
airline conpetition, we are dealing with travel and
transportation in the future.

In this sanme period of time the Departnent
has taken a nunber of steps to strengthen the nation's
| argest carriers that already dom nate nost airports.

The Departnent has approved extensive marketing
alliances, two of themin fact that allow those five
carriers to control about 60 percent of the U S.
mar ket; that certain airports, the nunbers are
st aggeri ng.

For exanple, in G ncinnati, the Continental,
Delta, Northwest Alliance controls about 96 percent of
the market. In Charlotte, United, USAI rways controls
about 92 percent of the market, and it goes on and on
and on.

CRS tapes made avail abl e under Section
255. 10 provi de detail ed booki ng data for dates of
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travel, including carriers, booking class, flight,

time of flight, date of travel, routings, point of
origin, et cetera, et cetera. It discloses
significant information about travel agencies, about
corporations, about who -- you know, which groups are
selling tickets and which ones are not.

The data that you can get under this
regul ation identifies and quantifies support or |ack
thereof in a particular market by travel agencies and
cor por ati ons.

So just think about that for a second. So
in a market where you control 90 percent of the --
al ready control 90 percent of the market, and you're
used to getting 100 percent fromcertain corporations
or travel agencies, you inmedi ately know when one of
them dares to sell any bit of travel on a conpetitor
particularly a new entrant.

MR. REYNOLDS: M. Fabernman, as you may have
heard, a lot of folks have said that there is no
evi dence or data to support the m suse of such data,
the MDT. Do you have any evidence? 1Is there any
evi dence that you have that it has been m sused in any
way ?

MR. FABERVAN:  Well, | would suggest to you
that it can't be properly used in any way, so | would
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suggest that any use of the data concerning who a
corporation is selling to or buying from or who a
travel agency is selling through is m sused

i nformation.

Certainly there is exanple after exanpl e of
what happens when a new entrant tries to come into a
mar ket that is already dom nated by i ncunbent
carriers, and those exanples show that the incunbent
carriers quickly respond to travel agencies and
corporations the mnute that sonme ticketing tends to
go agai nst them

Now, are those corporations and travel
agencies prepared to submt affidavits and statenents
to the Departnent? No. However, there is plenty of
statenments made by travel agency representatives, by
representatives of corporate sales, corporate trave
Departnments that highlight the fact that this occurs
and it occurs on a regul ar basis.

MR. REYNOLDS: In arguing that the MDT
proposed rule is bad, at |east one airline clains that
there is no poaching of already booked passengers, and
if there is lawsuits and enforcenent actions are the
appropri ate responses.

What is your response to those clains?

MR. FABERVAN.  Well, | won't deny the fact
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that there is probably a Iimted anount of poaching
going on. However, it's not the poaching that's the
issue. It's the fact that the large carriers knows

t hat corporation ABC is now using one of their
conpetitors, and that |arge carrier then goes to that
corporation, and suggests to themthat sonme of the
deal s they may be getting on international flights,
some of the other bargains they may be getting wll no
| onger be there. So it's future sales that are

i npacted, not the existing sales.

And as far as enforcenent actions goes, |
wi | | enphasi ze what Bob Knei sl ey from Sout hwest said,
and that it would be a manmoth effort for the
Department to get involved in an enforcenent action
involving this type of issue. The Departnment has not
been involved in too many enforcenment actions in the
past, and this would take a heroic ambunt of work, and
even Tom Ray could not conplete that in a reasonable
amount of tine.

MR. REYNOLDS: Well, just to keep follow ng
up on this point. In witten cormments one airline
points to the success of AirTran and Frontier in
operating out of two of the hubs of two of the |argest
carriers as evidence that M DT data and override
agreenents coul d not have been used, at | east
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successfully, to forestall conpetitive chall enges at

dom nat ed hubs.

What is your response to that contention?

MR. FABERVAN.  Well, that's just a false
statenment. | nean, the fact of life is that a nunber
of lowfare carriers, including the ones you
menti oned, have gone into sone snaller markets and
have not been able to stay in those small nmarkets for
a variety of reasons. | wll not suggest that the
only reason you can't stay in a market is because of
the use of the MDT data, but certainly you go into --
let's say you're going to fly fromAtlanta or Denver
to soneone else's hub, and all of a sudden you are in
t hat ot her hub, and that hub airline all of a sudden
sees your presence and you have two flights a day or
three flights a day conpared to their 15 flights a
day, and all the sudden they were getting 100 percent
of sales fromcorporation ABC, and begi nning the
foll owi ng week they are getting only 90 percent, 95
percent of those sales.

It's pretty obvious where those other
tickets are going to, and it's pretty obvi ous how t hat
i ncunbent carrier can then cone down pretty hard on
t hat corporation because the new entrant is only going
to take people to a couple of markets at nost while
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the incunbents can fly themall around the world,

particularly with alliances.

In the Novenmber NPRM the Depart nent
acknow edged that Delta thus can see, for exanple, how
many passengers are being booked by each Atlanta
travel agency on each flight operated by its rival.
And then it nmentions comments that M dwest Express has
submtted. So yes, conplaints have been submtted as
has ASTA and NBTA.

Anot her earlier docket DOT said an incunbent
airline can learn fromthe CRS the fares being charged
by a newrival, and can plan its response. The
Department of Justice has said that carriers are still
able fromCRS to identify corporations and travel
agenci es where they are |osing business, and using the
conpetitor that is gaining business at their expense.

Carriers does have the ability to identify and
retaliate agai nst conpetitors, reducing even off-
tariff fares.

M nnesota state attorney general M ke Hatch
has made a nunber of simlar comments in his
i nvestigation of things that have gone on in the State
of M nnesot a.

American Express, | think, has said it best
when they tal k about this data and they say what began
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as a tool to pronote conpetition has becone a weapon
to elimnate it. MBTA and agai n AAA have al
subm tted comments. Let nme just highlight sonme of the
comments that sone of those who are saying that, oh
this is not an issue; there is no problemout there --
| nmentioned comments that Shepherds has made. They
claimthat MDT data permt an airline to properly
eval uate market size and potential and to recognize
and project devel oping demand fronts, that M DT data
will help the airline's sales force identify those
agenci es that can benefit nost from having capacity
and optimum pri ci ng.

There is anpl e evidence of the success of
| ow-fare segment of the airline industry, and |low fare
carriers out-carry every nmajor network carrier at
cities they serve in common. These statenents are not
based on fact at all. The fact that lowfare carriers
have succeeded or are doing better again is not the
cause -- it's not because of MDT data or the fact
that that data may be elimnated or not elim nated.
It has to do with many, many other things that these
| arge carriers continue to do.

In fact, | would suggest that if you bl ock
another way for a large carrier to attack snal
carriers, then maybe they'lI|l focus on their strengths
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and stop wasting noney on | osses.

Let nme also nention Delta Airlines

comments. And, you know, fromthe statenments and

comments made by Delta, | think we have to feel sorry
for all of Delta's people, | guess, except for their
seni or people, | guess, who have ended up making |l ots

of noney. Delta suggests that some routes would
receive nore than an optiml anount of service,
resulting in enpty clains and greater |osses to
carriers. Newentry carriers are the only ones that
are going to be able to grow and operate profitably.

Now Delta has started a new | owfare
carrier. Delta has throw all kinds of flights into
the West Coast because of service by Jet Blue and Air
Tran. | guess it's because they use the MDT data to
recogni ze new markets where they can grow and
flourish. | doubt it. They' re using the MDT data so
that they can identify who is flying on their lowfare
conpetitors.

Delta had an interesting ad in Atlanta --
they've run it a nunber of tinmes -- in which they go,
drop off dry cleaning, pick up dry cleaning, give
presentation in New York Gty in between. Don't |et
another airline's schedul e decide your schedule. And
they say, well, they got 36 flights a day to New York
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Cty and 30 flights a day to D.C. and so forth. And

t hat doesn't even include their alliance partners.

You have 36 flights a day to New York City,
your conpetitor has six, and you need M DT data to
deci de which travel agencies you should focus on to
better sell your seats and better figure out what your
prices should be? That's nonsensical, and we all know
t hat .

MR. REYNOLDS: But don't the -- | nean, at
| east one carrier asserts that the data gives it a
better picture of its |arge network conpetitors rather
than smaller carriers, especially because the latter
rely heavily on direct bookings, which are not
included in MDT, and thus may raise the question why
do the smaller carriers and new entrants need to be so
concerned about the use of the data if it is indeed so
flawed with respect to their activities?

MR. FABERVAN:  Well, first of all, under the
Departnment's proposal, which we endorse, is that any
carrier should be able to opt out. So assum ng that
all the large carriers decide to stay in -- and
certainly internationally, everybody can stay in --
then they don't need the data on the small carriers.

But the key point is that when you're flying
hub to hub conpetition agai nst another |arger carrier,
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you both have 10 flights, you know, you're both in a

simlar position. You have 18 flights a day in a
market, and a new entrant cones in with two or three,
you can imredi ately identify, imrediately identify who
is buying tickets on your conpetitor's three flights a
day.

And remenber, it is one of the three or four
itenms that determ ne your ability to survive int his
i ndustry. You know, they have the frequency. They
have the gates and facilities. They have everything
going on with that hub. I1t's the Departnent's
responsi bility and the governnent's responsibility to

pronote conpetition even in dom nated hubs. And this

is why this data is nonsensical. And we've heard
clainms this norning already before that, well, the hub
issue isn't -- we don't need the data in hubs. It's

not the hubs where Delta clainms they need it. They
claimthey need it to go in other markets. Well,
fine. Then just elimnate new entrant conpetitors,
and they can opt out.

Again, in markets where a |arge conpetitor
such as Delta and Continental m ght have 20 or 30
flights, and a small conpetitor m ght have four, they
don't need MDT to have data. |Its only purpose -- and
| have not heard evidence of one legitinmate use of it.

Heritage Reporting Corporation
(202) 628-4888



© 00 N oo o A~ w N P

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

We asked you quickly to address it. W also tell you
that the nmultiple listings that were nentioned by

ot her comrenters -- we agree. W agree that that has

to be addressed, too. W would suggest that we would

not object to double listings, but not nore than that.
Thank you.

MR. REYNOLDS: Thank you very nmuch. | think
at this time we'll take a short break, 10 m nutes, and
be back at 2: 35.

(Wher eupon, a short recess was taken.)

MR. REYNOLDS: Just a rem nder that any
witten materials supplied should al so be placed in
t he docket formally. Thank you. And now we have
Travel ocity.

MR. QU NN. Good afternoon, M. Chairnan.

My nane is Ken Quinn. [I'ma partner at the law firm
of Pillsbury Wnthrop, LLC. |'m appearing today on
behal f of our client, Travelocity.com 1'd also just

mention | also happen to be the editor-in-chief of the

Air and Space Lawyer, and we had just cone out with an

issue that 1'd like to plug which has views of three

-- three different views on the CRS rules by very

di stingui shed practitioners, sonme of whom we've heard

fromtoday, and 1'd invite everyone's attention to it.
It's very thoughtful.
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Travel ocity, as you know, is the | eader and

originator really in online travel distribution to
consuners. Launched in '96, they've won tons of
awards, including the world' s | eading travel Internet
site. Qur first point, and fundanentally, is that the
Department needs to deregulate the entire market for
air travel distribution.

We agree with your tentative decision not to
regulate the Internet. W'd just argue that you
didn't go far enough. You need to kill the CRS rules
intheir entirety. And we put up here -- | nean, many
t hi nk tanks, academ cs, airlines, other CRSs, consuner
groups, travel agents agree, people as divergent as
United saying elimnate the rul es which have becone
not only obsolete but actually harnful, and Sabre
agree, and where Qatar says sinply allowthe rules to
sunset -- but as you know, the airlines fought
deregul ati on thenselves early on. This is about as
close to an industry consensus, | think, on a major
i ssue as we have seen. And the tinme is ripe, and |
woul d urge you to do it as soon as possible.

We al so enphasi ze, | think, another point
that first canme up this norning, that the whole
transformation of ticket distribution is the driver.
As you can see fromthe chart, in the '80s, consuners
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really didn't have a choice. They had to call their
travel agent or they had to call the airline, and they
didn't -- basically, they |ooked at schedules. They
didn't |ook at fares. They were given fares in terns
of early time. Airline yield mnagenent focused on
maxi m zi ng the anount of noney per seat.

That all was radically transfornmed with
Travel ocity and other online providers now, to the
poi nt where we are today, where there is just nmultiple
channel s of distribution. The consuner has a nunber
of options today with the Internet. They have
basically doubled their options. You can choose anong
four, calls to the airline, airline web sites, brick
and nortar agents, and online travel retailers.

We becane the first one in '96, as | said,
but it really turned that yield managenent on its
head. For the first time, instead of figuring out by
schedul e how to get from one place to another, you
searched by fares. Travelocity introduced the | ow
fare search finder, and then later the nultiple
airport, which is great for new entrants, attacking
hub markets. And consuners were enpowered to the
poi nt where we now have 82 percent of passengers using
the Internet, and half of themare using it now to
book travel.
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We just had a Jupiter nedi a announcenent

three days ago that 30 percent now of all airline
tickets are literally sold on the Internet.

MR. REYNOLDS: Once again, that's by nunber
of tickets sold?

MR QU NN | believe that's by nunber of
tickets. But I'mgoing to check on that. W had that
point earlier, whether it's by revenue or not. W
didn't do the study; Jupiter did.

MR. REYNOLDS: Sure. And then if possible,
just trying to figure out what by revenue is the
per cent age of those sold and passengers using the
| nt ernet.

MR QUINN. W' Il be happy to get you a
record for that, and we'll submt it to the docket,
M. Chairman.

MR. REYNOLDS: Thank you.

MR QUINN. But | have to say, in light of
all of this -- just a quick overview of the phenonmenon
that we experience ourselves every day. |It's just not
credible for ny friend Gary Odernhoefer at Orbitz to
suggest that CRSs are a root of evil. The poor
airlines or consuners, as he said, are trapped by CRS

That's nonsense. It ignores the facts.

Sout hwest, Air Tran, Jet Blue -- they're selling half
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of all their tickets now over their own web sites.

You heard the nunbers earlier this norning. CRS
bypass is dramatic. Once 81 percent of all tickets
went through travel agents, went through CRSs. That
nunber at Sabre is down to 53 percent. But

Conti nental just announced 50 days in a row, as of
April 23rd, 3 mllion or nore bookings on their web
site. Huge records.

Delta told you this norning -- sorry -- now
| ess than half of their revenues cone fromtrave
agents than CRSs. This is an enornous bypass of a
maj or channel of distribution. I'msorry. | didn't
nmean - -

MR. REYNOLDS: No. But could any of the
major airlines afford to not be included in a CRS at
this point?

MR QUNN | think it's a set of nutually
assured destruction at this point. A major CRS cannot
afford to not have a major airline in |arge part, and
a major airline cannot afford to not be participating
in a CRS. But the problemis the econom cs are skewed
dramatically when a CRS |i ke WORLDSPAN i s owned by
airlines because the nutual destruction goes -- you
can harm conpetition. You can harm conpetitors by not
only bringing bookings to your CRS, but you can

Heritage Reporting Corporation
(202) 628-4888



© 00 N oo o A~ w N P

N NN N NN R R R R R R R R R R
g »h W N P O © © N O O M W N B O

degrade another's system and do conpetitive harm
t here.

So that is the reason for the reconmendati on
by Professor Sal op for divesture plus deregul ation.

MR. REYNOLDS: So the contention is that the
CRSs at this point do not have market power?

MR. QUINN. Absolutely not. The evidence of
mar ket power -- you don't see conpetitors reducing the
price they put to their product by 12 to 20 percent,
rolling it back and freezing it for three years. |If
t hat doesn't debunk the nyth of market power, nothing
does. | was very interested in your NPRM It said
repeat edly excessive booking fees, super-conpetitive
booki ng fees, but then also said, but we make no
finding with respect to this, and for good reason.

There is no study, there is no evidence of
super-conpetitive pricing in this industry. In fact,
we put in a study by E&K that al so debunked that nyth,
saying that the costs have increased dramatically with
message vol une, nessage conplexity, and that the
actual booking fees are reasonable, are cost based,
and they're even less than the airline-owned
WORLDSPAN.  And, of course, the telling point, is that
for the nost part airlines conplain about excessive
booki ng fees. They go back to the percentage nunbers
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of increases for the |last 20 years. Well, who owned
themfor the last 20 years? Airlines. So they're
telling people that they were gouging thensel ves?
t hi nk not .

MR. REYNOLDS: Do you believe that in the

past the CRSs had market power?

MR QU NN. | don't know. | know Justice at
one tinme believed that. |1'mnot sure that they
believe that today. | think if you asked nost serious

econoni sts, asked the FTC, they would believe that
they do not have market power. Again, it gets back to
bargai ning | everage. They are mmjor players.

Airlines are major players. But again, evidence in
the real market is reductions in booking fees. Market
power, nonopoly market power, is exenplified by
extracting nonopoly rents, not reductions in the price
of your product.

But again, as to nmy friends at Obitz, they
don't seemto be content to dom nate the airline
travel distribution market. They went from six nonths
out of nowhere to be the third largest online travel
agent. They're not only trying to live up to the
early code nane of T-2 or Term nate Travel ocity, but
now t hey want to dom nate conputer reservation systens
and reinfect CRSs with dom nant carrier ownership at
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the very time when the market place is making a very
heal thy nove toward conpl ete divestiture.

But | think we've all |earned the hard way
that airline ownership of distribution channels is bad
for consuners, and excuse the econom c incentives.

And | est there be any doubt about our position on the
Obitz MFN -- I'mglad this came up in Hewitt Pate's
confirmation hearing yesterday, that they continue
seriously the ongoing investigation of Orbitz. That
MFN cl ause is blatantly anticonpetitive. It serves
one purpose, to chill conpetition and prevent secret
price discounting.

If an airline is contractually forced to
tell the nother ship every tine it wants to strike a
special deal, and it's forced to offer that sanme price
to the nother ship, it does not take a PhD in
econom cs to figure out that that is a disincentive to
conpetition and the lower fare likely will not be
offered. W urge you, in the exercise or your 411
authority -- we urge Justice to strike it down and
strike it down hard and now.

As to their argunent that they are in favor
of continuing to handcuff the CRSs while getting a
regul atory free pass, | think that also is
di singenuous. | think the carriers owning Orbitz now
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account for 70 percent of all tickets in the U S
O bitz needs a head start to enter the CRS market |ike
OPEC needs a head start to open a chain of gas
stations.

MR. REYNOLDS: Wth respect to the MFN, nost
favored nation, clause, isn't it akin to the CRS s
parity clause?

MR QUNN | don't think it is akin, and
for this reason. A parity clause is an exchange.
It's an exchange by a carrier who can agree in an
arms length transaction to offer whatever fares that
it has available. W are interested, in the CRS world
-- I'"'mtal king about Sabre and others -- of maxi m zing
the nunber of fares to everyone. They want access to
all published fares so they can distribute themto al
travel agents. That's what consuners want. That's
what businesses want. The MFN at O bitz is all about
exclusivity. You offer the fare on your web site.
You nust offer it to the nother ship, and nobody el se
has conplete access to that very critical heart of
inventory, which is only a few percent.

So | don't believe they are simlar at all.
And | think an econom st would agree with that, and |
invite your attention to that issue in Professor
Sal op' s paper.
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MR REYNCLDS: But haven't the CRSs been

able to get web fares?

MR. REYNOLDS: They've been able to get a
very small percentage only recently. And | think what
you found was telling testinmony this norning fromthe
fol ks at Sendet that Orbitz inits MFN and its hold on
inventory was able to strangle Trip.comand is
strangling Cheap Tickets. Now Travelocity and Expedi a
had a market position early. But what it has also
done to those sites is transfornmed the site in the
busi ness plan, frankly, nore toward hotel and ot her
ki nds of reservations than it does on air travel. And
you'll see that shift, and that shift ought to worry
you from an econom c perspective.

You're going to have nmajor, dom nant
carriers owning not only the airline distribution
mar ket, but you're soon going to have them going into
the conputer reservation market, and that's where this
all began -- abuse by airlines owning distribution
channels. This NPRM which ought to go, ought to be
all about facilitating the independence of
di stribution channels, online conputer reservation
syst ens.

As to fare displays, | do need to touch on
that. | want to be sensitive to tinme. But | don't
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know where you canme up with the fare display policy

that you have. It's very confusing. You have to take
alot of lawer time just trying to figure out. You
say that fees bel ow $20 or 10 percent should be |isted
separately, while fees above that |evel should be
included in the fare anount.

But then the | anguage of the proposed rule
requires all service fees be listed separately, i.e.,
unbundl ed, and states confusingly that those bel ow 20
bucks or 10 percent |evel nust be displayed on the
first screen. | think that a screen -- and we brought
a screen here -- any screen that shows you the price,
the full, bundled price, the price |l will pay by
buying that ticket at the initial fare anount, is
i nherently not deceptive. That was your rule for some
20 years, full fare.

Orbitz changed its business plan, sought an
exenption, got one three days |ater from DOTI, and
separated out their service fee for a period of tine.

You accommodated themon that and said that woul d not
be deceptive, even though it heretofore would have
been. And then you changed the whole policy to
endorse the Orbitz business nodel of listing fees
separately. So now you have said that if a fee is
under $20 or 10 percent, you may not include it. You
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can hide it. You can surprise the consunmer and put it
at the end.

W put it at the end on ours, of course,
too, and there it is. But what is deceptive about
listing it and bundling it fromthe get-go? In ny
vi ew, your proposal is nore deceptive to consumers.

It is constitutionally suspect, unique in a comrerci al
speech area to be regulating with a conpelling
governnment interest with evidence of true deception
whi ch you have not pointed to, with the | east
restrictive nmeans available. That is the |east
restrictive neans available, full price. How can
anyt hing be | ess deceptive?

MR. REYNOLDS: | mean, as a basic prem se,
shoul dn't consuners be entitled to know when a travel
agent, say, charges a service fee?

MR QUNN. | don't know. | care about the
price | have to pay so | can conparison shop. Under

your proposal -- and |I'm not even sure people

understand this. Under your proposal, you would all ow

me to hide it. You are saying that it is no |onger
going to be viewed as inherently deceptive to separate
out your fee, so long as -- and who threw this on the
dart board, | have no idea -- $20 and 10 percent. No
evidence in the record where you get that nunber or
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how $21 coul d be not deceptive. But you say that if
it's under 20 bucks, you cannot put it in the initial
fare display. That is deceptive. The Departnent
itself is taking a deceptive act inits ow fare
regul ati ons.

| would urge you to closely examne it.
It's very confusing for even the best folks. W've
had a | ot of discussion and dial ogue about this. But
| would urge you just sinply go back, you w thdraw the
fare proposal, you go back to full fare. That's what
was not deceptive before, and it clearly is |less
decepti ve than what the DOT envi sions.

MR. REYNOLDS: From a consuner standpoint,
isn't it beneficial for the consunmer, in choosing
anong potential travel agencies, to know what they
wi |l be charged up front?

MR QU NN. Well, the way people do it
t oday, as you probably are doing, is to go check
Obitz, Travelocity, and Expedia, and with that,
you' || buy whatever your lowest all-in price is.
don't knowif | care if it's a $20 service fee or
five, I want the lowest all-in price.

MR. REYNOLDS: Al right.

MR. QU NN Thank you very much for your
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MR. REYNOLDS: Thank you. Next we have the
American Society of Travel Agents.

MR. RUDEN. Thank you very nmuch. M nane is
Paul Ruden, R-U-D-E-N. |'msenior vice president for
| egal and industry affairs at the Anmerican Society of
Travel Agents. | don't know whether this is the
begi nning or the end of this proceeding, or the end of
the beginning. But we're glad to be here.

| want to make a general observation at the
begi nni ng about the existing distribution system
which to sone extent gets lost in our talk about what
the rules ought to be in the future and what the world
m ght | ook |ike under different sets of rules. This
exi sting distribution system which is largely a
traditional brick and nortar type travel agency
di stribution system but now significantly
suppl enented by a growi ng Internet sector, enables
mllions, tens of mllions, of consunmers to nmake
optimal use of the air transportation system
typically using unbiased information about a
glittering array of choices.

Any significant interference with that
mechani smruns the risk that information to consuners
wi |l becone sub-optimal. And in that case, consuners
are going to end up spending nore noney and receiving
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| ess service than they woul d ot herwi se have done under
the current system That result may hel p the network
airlines by raising their yields in the short run, but
it will not hel p anyone el se.

The rul es proposed in this NPRMwi ||
devastate the retail travel agency business, driving
out thousands nore agencies and inpairing further the
ability of consuners to get objective information
about travel options. As useful as it is, the
Internet is not a substitute for CRS services to
travel agencies.

Now we have heard much about market power by
the CRSs, relatively little about the airlines. But I
am here to say that the network airlines continue to
exert and have exerted for nmany years now enor nous
mar ket power agai nst the independent distribution
system And | would recite two exanples of that.

MR. REYNOLDS: | was going ask, do the CRSs
have mar ket power over the airlines or over travel
agent s?

MR. RUDEN. The original findings of the CAB
were that the CRSs had market power. The comrents we
have filed suggest that because of the Internet and
ot her devel opnents, the conpetition is now working
very substantially throughout the marketplace. |
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t hi nk the argunent that the CRSs now maki ng of fers of

di scounts to the airlines, which are typically being
rej ected, suggest the opposite proposition, that the
airlines are still in the driver's seat to a |arge
degree. They're in effect saying that's an
interesting offer. | don't accept it; nmake ne

anot her.

There is not a |ot of bargaining going on,
and it is | think a fair statenment on what |
understand the facts to be that it is the airlines who
are typically refusing to negotiate, as indeed they
refused to negotiate when they told the travel agency
i ndustry and proceeded to extract about $22 billion in
base conm ssions fromthem begi nning in 1995, reducing
agent conpensation bel ow any pl ausi bl e conpetitive
mar ket | evel .

They have al so succeeded in w thhol di ng
their lowest prices fromboth the traditional and
online distribution channels on which nost consuners
still rely. 1t is suprenely ironic then that the
Departnment woul d consi der regul ation of travel agency
i ncome and mar keting, anong ot her things, while
allowing the airlines' collectively chosen instrunent,
Obitz, to roamfree in the marketpl ace, the recipient
of special favors only the airlines can bestow
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H story suggests no good is going to cone of that.

Now everyone seens to agree on one thing.
The rules were originally created to correct and
prevent any conpetitive behavior by airlines using
their control over CRSs to distort air travel
transportati on and conpetition by di sadvant agi ng
travel agents in their service to consuners. Now the
suggestion is -- and this is the heart and soul of
this NPRM as we understand it -- that the airlines
have divested their interest. There is no need for
further regulation. The marketplace will govern now,
as it was supposed to govern all the rest of the
transportation system under the | aw passed in 1978.

The question is, are the airlines no |onger
i nfluenci ng CRS behavior other than as nere custoners?
There are two nmassive holes in this record,
unfortunately, on that question, and it's a core
guestion. One is the question whether the announced
sal e of WORLDSPAN, which is owned by three major
airlines, is the true end of airline control of that
CRS. Gven the brutalization of the retail travel
i ndustry by the major network airlines over the |ast
ei ght years, you'll forgive us a little skepticism
about that question.

Show us the deal, to quote Jerry MQuire.
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It is the Departnent's responsibility, we suggest,
with all respect, to know about these things before
maki ng a policy decision that affects so many
busi nesses. And there is nothing in the record on
this. W've heard | awyers tal king today about what
they think the facts are. It's the Departnent's
responsibility to investigate that and to put it on
the record where everyone can see it.

The sane is true of the other major hole.
What is the nature and effect of the marketing
rel ati onshi ps between the airlines and the CRSs? Wth
t hose questions unanswered, assurances fromthe
Departnent that it will conmt the needed resources
and zeal to enforcing section 411 in a deregul ated
mar ket pl ace are very little solace to us, especially
given that travel agents have effectively been
excluded fromusing section 411 as a renedy, and given
the history of |ack of enforcenent against tying
practices in the industry, as detailed in Amadeus's
openi ng coments.

| f these issues can be resol ved, however,
then we agree that an appropriate transition to
deregul ati on could begin. A novenment to deregul ation
under those circunstances would not only be
acceptabl e, but highly desirable when contrasted with
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proposals in the NPRM which in all events shoul d not
be adopted. How you get there is very difficult.

WORLDSPAN has suggested that there is nuch
nore to these marketing relationships than neets the
eye, inits April 10 pleading in this case. Amadeus's
openi ng coments al so tal k about these agreenents in
ways that are very interesting. There is nothing in
the record about it, except that American Airlines
t hi nks they're not very inportant, although it and al
the others tend to keep them

MR. REYNOLDS: Do you believe as a
proposition that it's true that the CRS w t hout any
airline ties could not easily conpete in the CRS
business in terns of the marketing ties or other
rel ati ons?

MR. RUDEN. Well, | think the CRSs are fully
capabl e of conpeting as independent businesses w thout
either control or financial ties or marketing
relationships with individual airlines, and do it
quite well.

|"d next like to talk, in the interests of
time, about the myth of nmultiple CRS use, which
t hi nk has not been touched on in any comments |'ve
heard today. Mich of the rules that are proposed in
t he NPRM depend upon the concept that travel agents
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typically use only one CRS, and that if they were able

to use nore, things would be better. Booking fees
m ght go down and so forth

Now we, along with Sabre and ot hers, have
shown, based on reliable data about current market
practices, two fundanental facts. One, npbst agencies
who coul d make use of nultiple CRSs are already doing
so. The rest don't want them don't need them and
will not use themno matter what the regul ati ons say.

MR. REYNOLDS: O those who use nore than
one system how extensive is the use of the systens?
Is it even if they' ve got two, or do they tend to
favor one over others?

MR RUDEN. | think -- it is ny personal
view, and | can't speak to this as a witness because
|"ve never actually observed this. But it is ny
belief because it is typically the |arger agencies who
tend to be bigger players in the business narketpl ace,
they are using the CRS that the client wants used
because of relationships with the airline that have to
do with fare discounts nmade available to them |If
you're a big player in the corporate narketplace, you
may have to have nmultiple CRSs sinply to satisfy those
demands by airlines in different nmarketplaces with
di fferent custoners.
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MR. REYNOLDS: Well, then as a basic

proposition, is it true that nost individual travel
agency offices use one systemfor all or nost all of
t hei r booki ng?

MR. RUDEN. Absolutely. The industry is 80
-- | don't have the nunbers readily at hand. They're
in the national conm ssioned study. Eighty-plus
percent of the agencies sell less than $2 nmillion
worth of air transportation. They all have one CRS
The next group, which takes you up to a 92 or 93
percent market share of total agency sales, firns up
to $5 mllion. And | think it's a pretty good bet
that all of those have only one.

So the overwhel mng majority of the business
enterprises in the travel agency sector use one. And
they will never use nore than one. It's, sinply for
the reasons we outline in detail in our testinony,
inefficient and inpractical to do so.

Now the error that the rul emaki ng makes in
this respect is not just the detail. It's very
fundanment al because it | eads to proposals to mcro-
regul ate the nost conpetitive part of this business by
banni ng, anmong ot her things, conpetitively determ ned
CRS usage i nducenents to travel agencies. This
rul emaking, quite extraordinarily, would shift the
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| ast supplier-based i ncome stream away fromtrave
agents through CRSs and back to the network airlines.

No regul atory flexibility analysis of the
i npact of doing that was included in the rul emaki ng.
This is sonething that was observed by a nunber of
parties, in addition to ASTA, anong themthe Snal
Busi ness Advocacy O fice.

Now et me turn to the MDT tapes. You've
heard nmuch about this today, and there are many words
on it in the pleadings. An extraordinary percentage
of the words in this proceeding are devoted to this
curious subject. The airlines appear to want this
information very badly. And sone of it probably has
legitimate and pro-conpetitive purposes, for exanple,
route planning. ASTA does not want to interfere with
that legitimate activity.

On the other hand, there are sone real
curiosities about this subject. One is that the
airlines, while they want the data, are not willing to
pay for it, or at least be in a position of having to
bargain to pay the travel agents who generate the
data. It is also curious that none to ny know edge
have argued that CRSs overcharge for the data, even
t hough they appear to have a nonopoly on its
production. This is a strange om ssion fromairlines
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that constantly argue that nonopolistic CRSs are

gougi ng them wi th excessi ve booking fees.

It's also true that non-airline override
conpensati on arrangenments persist in other product
sectors of the travel business, and they seemto work
fine without the suppliers sharing this kind of real -
time information.

Finally, it would seemthat the airlines
canpaign to avoi d booking fees through direct connect
t echnol ogy, anong other things, is actually reducing
the availability and scope of the M DT data generated
by the CRSs. The airlines are thus arguing that they
cannot live without the data, while sinultaneously
reducing their own access to it as well as its val ue.

To be cl ear about what we're | ooking for,
per haps the best solution to this would be to renove
the rule entirely that deals with this subject.

Travel agents would then be in a position to bargain
with airlines for access to the information that the
agents generate. A market price would quickly be
established for this data, and the airlines would then
get all the information they were willing to pay for.
Then they could do pretty nuch everything that they
do with the data today.

We think this rule is a prinme candidate for
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sinmply letting the market work, assum ng as al ways

that airline relationships with the CRSs don't
interfere. Yes, sir.

MR. REYNOLDS: On a related point -- and it
has conme up earlier today as part of a discussion --
what abuses, if any, have occurred fromthe major
airlines' access to MDT data with informati on on each
travel agency's bookings?

MR. RUDEN. |1'mglad you asked that. It has
come up a nunber of tinmes, and | noticed that all of
the parties who have tried to respond to it |ack
specific information. 1, too, lack that information,
and there is a reason why this is the uniform answer
that you get, and it's inportant to understand what
that reason is. Airlines have a life and death threat
over every travel agency that disputes them If a
travel agency were to conplain to a public body, for
exanple, like a court about abuses or what the agent
j udged to be abuses of this MDT data, the first thing
t hat woul d happen, typically, is the airline would
term nate the agency relationship. And the courts
have made clear they will not interfere in this
activity.

And so anyone who wants to chal | enge an
airline's use of this data or, for that matter, al nost
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to dispute anything else, if you are a travel agent,

you are inviting the term nation of your business
relationship probably for all tine. As a result of
this, travel agents are extrenely reluctant to cone
forward with this information. W' ve heard endl ess
anecdotal cases, reports of it, but | can't docunent
them for you because it would require us to reveal
information that would be fatal to their businesses.

MR. REYNOLDS: But you do believe that such
occurrences have happened?

MR. RUDEN. Yes, | do believe it. Finally,
I"d like to touch briefly on the subject of agency
service fees. It was discussed just a nonent ago.

MR. REYNOLDS: Unfortunately --

MR. RUDEN. I'msorry. | guess |I'll have to
touch on it in our pleading.

MR. REYNOLDS: Thank you very nmuch. Next,
we have Expedi a.

(Pause.)

MR. BRI TTON: Good afternoon, Assistant
Secretary Reynolds and the others on the panel.

MR. REYNOLDS: Deputy assistant secretary.

MR. BRITTON. Excuse nme. |I'mtrying to
pronote you prematurely, but take that as a
conpl i ment.
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MR. REYNOLDS: Thank you.

MR BRITTON. |I'm Mark Britton, the senior
vi ce president, general counsel, and secretary of
Expedia, Inc. Expedia appreciates the opportunity to
appear before you to discuss the Departnment’'s NPRM
regarding its CRS regulation and to answer any
questions that the Departnent may have. Expedia has
subm tted several rounds of comments. | intend to
only briefly highlight those issues of principal
concern to Expedi a.

As an overview, allow nme to first summarize
Expedia's overall position. First and forenost, we
bel i eve that CRS rul es should be allowed to sunset as
they are currently schedul ed, and inherent in this, we
al so believe that the proposed rules are flawed.

There is broad agreenent that the goals of
this proceeding must be to pronote consumer welfare
and conpetition. W believe that sunsetting the
current rules and not adopting the proposed rules is
the best way to achieve these goals. This will allow
the market to operate freely, and a free market wll
al l ow i nnovation to be driven by consuner interests
and will permt market participants to adapt to their
busi ness nodel s and practices to serve consuners.

Wthin that framework, we would |ike to nmake
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the follow ng observations. The first observation is

that deregulation is appropriate and necessary at this
time. We are prepared to enbrace deregul ati on and
believe that the DOT should be prepared to as well
because, in the 19 years since the initial

promul gation of the CRS regul ations, the world has
dramati cal | y changed.

Wiile at one time, air travel distribution
was domi nated by a small group of CRSs owned and
controlled by major airlines, today's market is mnuch
nore open. Airline ownership will soon di sappear
conpletely, and the Internet has energed as a mmj or
force in air travel distribution and wll soon account
for approximately 30 percent of air travel sales.

The fundanental reasons for the regul ations
of CRSs, therefore, no |onger apply.

MR. REYNOLDS: |Is the 30 percent by revenue
or by nunber?

MR. BRITTON. You' ve asked that so nmany
times, you would probably appreciate an accurate
answer, but | do believe that that is based on gross
booki ngs.

In this regard, Expedia was pl eased, but not
surprised, to find a strong consensus in favor of
deregul ation in the recent round of comments. A large
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cross-section of the industry, including airlines,

CRSs, and travel agents, recognize that the tinme has
cone to allow CRS regulation to cone to an end.

| ndeed, it should not be lost on DOT that support for
full and pronpt deregulation is enbraced by United
Airlines, WORLDSPAN, and Expedi a, conpanies from each
of the principal levels of air travel distribution.

As a second observation, if the Departnent
concludes that there nust be a transition period, we
will be it should be brief. Ildeally, the CRS rul es
shoul d sinply sunset at the end of January 2004, and
t he Departnent should maintain the current rules until
that time. And irrespective of the duration of the
transition, the proposed CRS rules are fundanentally
fl awed and cannot serve as the basis for that
transition.

The proposal rests on questionable statutory
grounds and is slanted significantly in favor of
carriers, especially the |argest ones. It would
| oosen or renpve restrictions on airlines w thout
of fering conparable freedomto CRSs. Such an outcone
will make the transition to a deregul ated system nore
difficult. 1t would be far better to maintain the
status quo for a brief period of tinme than to have
this heavily distorted structure becone the basis for
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a transition rule.

MR. REYNOLDS: What are the questionable
statutory grounds that you nentioned?

MR. BRI TTON. You've probably heard it so
many tines today, that you're hoping to hear it one
nore tinme, but we certainly agree with many of the
earlier comenters today with respect to the
Departnment's authority to regulate CRSs under Section
411. The earlier comments that seem so | ong ago, by
M. Schwarte, and speaking to the fact that they are
not an agent or interfacing with custonmers, we would
agree with that position.

Qur third observation is that, in a
der egul at ed mar ket pl ace, the enforcenent process wll
and nust remain avail able to address anticonpetitive
conduct. While Expedia believes the regul ation should
be allowed to expire, we also recogni ze the need for
case- by-case enforcenment to preserve conpetition in
our travel distribution. Rather than preserving
out dat ed regul ati ons or inplenenting new and conf usi ng
ones, consuners will be best served by the enforcenent
arnms of the DOT, Departnent of Justice, Federal Trade
Conmi ssion being vigilant in maintaining such
conpetition.

MR. REYNOLDS: But are you saying that DOT,
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t hough, doesn't have enforcenent authority over CRSs
as wel | ?

MR. BRITTON. One thing that DOT absolutely
has authority over is anticonpetitive practices or
consuner deceptive practices in airline distribution,
and we woul d advocate that they continue to exercise
that enforcenent authority aggressively. |In fact, one
area where enforcenment authority nmust be exercised is
in connection with the airline joint venture, Obitz.

Put sinmply, Obitz is harmng conpetition in airline
di stribution, and in the proper light, Obitz
represents a return to the original, airline-owned,
CRS nodel, conmplete with many of the risks that led to
t he original regul ation.

Obitz's Most Favored Nations clause has a
chilling effect on the decisions of airlines to offer
di scounted fairs and virtually denies availability of
many of the nost attractive discounts to other online
travel agencies.

MR. REYNOLDS: Wiat is Orbitz's market
power? | nmentioned this to a previous presenter.

What is the market power that would justify extending
regul ations to themif market power has been the
justification for inposing regulations on the CRSs, at
| east in the past?
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MR. BRITTON. Sure. The regulation on the

CRSs in the past has been due to the market power, not
only in the CRS itself but by the airlines that
control them That is no different with Orbitz today.
You're taking approxinmately 80 percent of the lift in
the United States and pouring nost-favored | ove on
that one travel agent. That market power,
col l ectively brought into that single channel to the
extent that it is exercised, to the exclusion or to
the detrinment of conpetition, | believe, is the only
justification that the Departnent of Transportation or
any ot her federal agency woul d need.

MR. REYNOLDS: But it's still the nunber-
three, online travel agency, and is Expedi a nunber
one?

MR BRITTON. Well, it is nunber three in
terms of gross bookings. |[If you |look at where it is
with respect to the sale of airline tickets on certain
days, there is really no winner in the sale of airline
tickets.

| would like to point out that prior to
Obitz's launch in the sunmer of 2001, they were at
zero. Wthin eight nonths, they were selling a
billion dollars in airline tickets. | believe that
that is probably the fastest growth of any startup in
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the history of mankind as we know it.

So now, froman air perspective, you have
three larger participants. You have Obitz, you have
Expedi a, and you have Travel ocity, but they are third
when you | ook at their overall gross bookings of air,
car, and hotel. | think that M. Quinn, speaking on
behal f of Travel ocity, nade an excellent point when he
poi nted out that we, soneone |ike Expedia or someone
i ke Travelocity, has continued to maintain a certain
| evel of gross bookings because we have diversified
into hotels and cars and other types of travel
products.

MR. REYNOLDS: Do you have any evidence that
O bitz has been used to interfere with airline
conpetition, that it's been used by its owners, the
maj or carriers that own it, to prejudice conpetition
Vi s-a-vis nonairline owers?

MR. BRITTON. We have presented reans of
evidence to various individuals and groups at DOl. W
believe that, in general, whether we're speaking about
Obitz's effect on other travel agents, whether you're
speaking to Obitz's effect on small carriers, whether
you're speaking to Obitz's effect on non-Obitz
owners, we believe that in all of those areas there is
evidence that Obitz and its owners are engaging in
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nonconpetitive practices, and to the extent that you
woul d i ke to continue that dialogue, we would |ove to
conme see you

The fourth observation is that the
Department has correctly declined to i npose CRS
regul ations on the Internet. The Internet's basic
strength is its ability to pronote free and open
conpetition. It is precisely this freedomthat has
made the Internet a nmajor conpetitive force in the
opening of airline distribution channels. By its very
nature, the Internet allows for a broad, transparent
di splay of travel options with the capability of
rapi d, conparison shopping anong different vendors.

We fully support the Departnment's decision
not to inpose CRS-style regulation on the Internet.
However, curiously, and | would say, disturbingly, the
DOT' s service fee proposal goes in the entirely
opposite direction with respect to service fee
di scl osure.

So this leads ne to ny final observation,
but it is a point that is of great inportance to
Expedia, and this observation is that the Departnent's
proposed service fee regul ati on should be w t hdrawn.
The Departnent service fee proposal is perhaps the
nost ill-conceived part of the MPRM Again, while the
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Department has wi sely proposed to abstain from general
regul ation of the Internet, it has proposed a service
fee regulation that is highly intrusive.

The Departnent is now, if we understand the
revi sed proposal correctly, and I'"'mglad to hear from
M. Qinn that there are others who are as perpl exed
as we are, considering the rule is requiring the
di scl osure of service fees up to a level of $20, or 10
percent -- excuse ne -- the Departnent is requiring
t he breakout of fees over a level of $20, or 10
percent of the applicable fare, but requiring that
fees be bundl ed under this anount.

So when we | ook at the history of the DOT's
policy with respect to service fees, we start with 20
years of history, and then we have the Departnent
going froma policy of requiring service fees to be
bundled with the air fares to one permtting Wb sites
to offer unbundl ed disclosure at their option to now a
proposed policy requiring unbundl ed fees in sone cases
and bundling in others.

Thi s zi g-zaggi ng approach to enforcenent
policy is, frankly, very confusing. Add to this the
ironic fact that Orbitz, the party which sought the
policy change originally, has evidently flip fl opped
and no longer itemzes its service fee. Again, this
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is monunental ly confusing for us. But not

wi t hstanding this confusion, we do enpathize with
Obitz and its change to its service nodel because we
bel i eve that their actions denonstrate that trave

nmer chants need the freedomto i nnovate and adapt to
consumer demands.

MR. REYNOLDS: That was a basic prem se,

t hough, as | believe | asked of M. Quinn, shouldn't
consuners be entitled to know up front when a travel
agency charges a service fee, whether on line or brick
and nortar?

MR. BRITTON. Well, the answer is no or
maybe. | fundanentally don't agree with the
proposition. | think that consuners need to choose
what they want to see, whether you go to a good or
service, and there has not been any choice, whether it
be the FTC or whoever m ght regul ate those and many
ot her industries, to mandate sone sort of bundling or
unbundl i ng of the markup.

In that regard, we, in our conments, pointed
out the other federal agencies that have adopted a
nore flexible approach to sim|lar disclosure issues by
all owi ng or proposed to allow parties to choose
whet her or not to bundle fees and charges. For
exanpl e, the Departnent of Housing and Urban
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Devel opnent is proposing to allow optional bundling of
closing costs and changes in real estate settlenents,
and, simlarly, joint FTC and FCC policy statenents
relating to | ong-di stance advertising require

di scl osure but do not mandate bundl i ng.

We note further that there has been no
denonstration of a serious consuner problemregarding
service fee disclosure that requires regul atory
action. Again, we can make guesses, or we can nake
presunptions as to what consuners want, but, again, |
don't believe there has been any evidence that there
is a problem Expedia has received no conplaints
concerning its practice of bundle disclosure, and we
are al so not aware of any public enforcenent actions
with respect service fee disclosure in general.

And so | would close by saying that perhaps
t he nunber and variety of regulatory solutions that
t he Departnent has adopted in its zig-zaggi ng approach
to service fee regulation; perhaps that's a reflection
of the fact that no consuner problem has been
i dentifi ed.

MR. REYNOLDS: Thank you very nuch.

MR. BRITTON. Thank you for your tine.

MR. REYNOLDS: Next, we have the Large
Agency Coalition.
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MR. PESTRONK: My nane is Mark Pestronk,

P-E-SS-T-RONK It's adifficult name, so |I've given
the reporter ny business card.

In all seriousness, M. Reynolds, what the
Department has proposed to do to travel agencies of
all sizes would be a tragedy. Qutlawi ng productivity
pricing would put |arge and productive, as well as
smal |, nom and- pop, travel agencies, out of business,
and if not out of business, then their service fees
woul d have to go up in proportion to any | ost revenue.

MR. REYNOLDS: Wth respect to your nenbers
and the nenbers of your coalition, do nost of the
revenues for the sale of airline tickets conme from
overrides paid by the airlines or per-booking
incentive paynents by the CRSs?

MR. PESTRONK: They come from service fees
paid by clients.

MR. REYNOLDS: That's the principal source
of revenue for your agenci es.

MR. PESTRONK: Yes. To take an exanple, if
the ticket price is $400, the typical service fee
charged by a | arge agency woul d be about $30 or $35.
A typical override would be about one or two percent
of the ticket price for $8. A typical GDS bonus,
assum ng that $1.50 per segnent is about right,
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al though I think that's high, would be two tines

$1.50, or $3.

Nevert hel ess, nobst transactions have two,
three, or even four segnents per reservation, so we're
tal ki ng about $3 or $4.50 or even $6. Altogether,
it's a very significant amount of noney, w thout which
many travel agencies could not be in business, wthout
whi ch many | arge, corporate travel agencies would not
be able to offer the services that they offer today.

| called this a tragedy not because it's
going to put the travel agencies out of business or
make for financial harm it's a tragedy because it's
all utterly unnecessary. | say it's unnecessary
because the Departnent's rationale for outlaw ng
productivity pricing is based on an outdated set of
facts. It is sinply not true that productivity
pricing, the basic system of quotas, penalties, and
i ncentives, keeps travel agencies off the Internet.

It can't be truth mathematically.

Let's deal with sone facts on the ground.
The nost inportant fact we heard today, | think, of
all was a fact from Professor Sal op, the Georgetown
Law School professor speaking for Sabre. Professor
Sal op noted that only two percent of all fares are e-
fares, whether that's by volunme or nunber of tickets.
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It doesn't really matter. We're dealing with two

percent, maybe three percent if it's by vol une.

At present, well, if only two percent of
fares are e-fares, then it can't be true that
productivity pricing deters travel agencies from using
the Internet and booki ng these fares.

As we pointed out in our coments, the
typical, productivity pricing quota today is in the
range of 30 percent below a travel agency's current
| evel of productivity. |In other words, typically,
under offers being nmade today, travel agencies can
afford to shift up to 30 percent of their bookings out
of the CRS into another systemor onto the Internet
wi t hout incurring any penalties, wthout incurring
penalties, and it's the possibility of penalties that
causes you to consider outlaw ng productivity pricing
because here is what the NPRM said. He said, "The
system s productivity pricing structure seened to
deter travel agents fromusing the Internet. Wen
travel agents book e-fares through the Internet, they
run the risk of failing to satisfy the m nimum nonthly
booki ng quota set by the productivity pricing
provi sions."

That was your concern. I|I'mhere to tell you
that that is mathematically inpossible. A trave
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agency today can nove as nuch as it possibly can onto
the Internet and book e-fares and fares that are not
available in a CRS, and yet it's not in danger of
going below its quota and incurring a penalty.

What's nore, the trend in quotas is down,
down, down. Large travel agencies today can get
contracts with booking quotas that are about 50
percent of their current productivity. W pointed
that out in our comments, too. That neans that they
can afford to book 50 percent of their business on the
I nternet without incurring any penalty.

MR. REYNOLDS: | believe it was Anerican
Airlines earlier today that was speaking of the fact
t hat the booking-fee market is dysfunctional because a
decrease in the booking fees will not essentially
generate increnental bookings because, if you' ve got
productivity pricing, that would actually reduce the
revenues for the travel agents, who get essentially a
share of that. So how do you respond that
productivity pricing is essentially enabling a
dysfunctional market, and can you nane anot her market
t hat operates in that way?

MR. PESTRONK: Yes, | can. Every other
travel service that is sold is sold where the revenue
rises in proportion to the anount of sales and
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decreases in proportion to the anount lost. |In fact,

in the travel business, it's normal for the travel
suppliers to pay directly through comm ssions or
indirectly through a flowthrough apportion of the
booki ng fees to conpensate the travel agency for its
servi ces.

In fact, | would say what is perverse about
what Anmerican is engaged in is offering no
conpensation. Anmerica, inits comment, says: "Travel
agenci es offer no added value for operating the cash
machine,” that is, the CRS. Anerica is forgetting
that the travel agencies are nmaking reservations on
that airline, and every other travel supplier outside
the airline business pays for that service.

The fact that Anerican is paying indirectly
t hrough booki ng fees upsets Anmerican, and Anerican is
asking you to bring about a result which Amrerican
wants, the result being that American shouldn't have
to pay indirectly either, but | see no perversity in
bei ng paid for service.

MR. REYNOLDS: | think their point, and this
isit, is there any validity to the thought that there
is no conpetition anong the CRSs in terns of the
booki ng fees because to cut them woul d reduce the
travel agents, the subscribers, who woul d have | ess
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incentive to choose a particular CRS. If it cut its

booki ng fees, well, then that's going to the bottom
line of the travel agents. Therefore, they would
shift sonewhere else, so there is no incentive, in
t hat sense, to conpete for booking fees.

MR. PESTRONK: But that's sinply a
description of the tenmporary market and any given
snapshot of the market. The overall trend is as there
becone viable alternatives to the CRS, booking fees
must go down, as a matter of supply and denmand.
Therefore, incentives will have to go down, too.

Travel agencies expect that. They expect that the
long-termtrend is that the revenue gai ned through use
of the CRS will go down but that, hopefully, travel
suppliers will continue to see the |light and
conpensate travel agencies otherw se. Northwest, for
exanpl e, offers inducenents for travel agencies to
book on its Wb site.

One of the biggest ironies of this entire
industry is that the |oudest conpl ai ner about travel
agenci es being stuck with long-termcontracts is
American Airlines, and Anerican prohibits travel
agenci es from booking on aa.com No travel agency is
allowed to do it. Travel agencies may do it, but it's
done w thout the consent of Anerican, and if you ask
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American, the answer is that no travel agency is

all owed to book on their Wb site. So where do travel
agencies go? |If they lose their productivity pricing,
and they gain nothing through the CRS, they stil

won't be able to book on aa.com a nost ironic result.

The general trends of quotas is down. W
expect that the general trend of incentives offered by
the CRS vendors is going to go down. Travel agencies
expect to be able to make nore and nore booki ngs
outside the CRS. They welcone it in a |lot of cases,
and the CRS vendors thenselves are really falling al
over thenselves to try to incorporate Wb-only
bookings into the CRS. There is a conpany, | think,
in Atlanta called -- it's a funny nane, but three out
of the four vendors use it to incorporate Wb-only
di splays into the CRS, and that's avail abl e today;
Farechase, that's what it is. And as far as | know,
every airline except Arerican is allow ng travel
agenci es to book that way.

Anot her interesting devel opnment on the
ground is that travel agencies that don't want any
guota are able to get a quota-less contract from any
of the vendors. Sabre calls its plan the "Sabre
Sinplicity Plan.”™ @Galileo has "Sel ect and Connect."
WORLDSPAN has the "Home-free System "™ and Amadeus has
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"Easy Access." Under these, any travel agency can

sign a contract now with no quota and, of course, no,
or very low, incentives. No such travel agency woul d
have any difficulty at all making booki ngs outside the
CRS

And, by the way, | agree with ASTA
conpletely that there is no functional benefit to
mul ti ple systens. The vendor representatives here,
pl ease cl ose your ears, but except for the fact that
Sout hwest isn't owning one of them there really isn't
any di scernable difference between the systens, anong
t he systens, none what soever.

Ckay. You can open your ears again. And so
t he reasons that travel agencies, including nmy clients
in the Large Agency Coalition, have nmultiple systens,
in sone cases, three systens, are really threefold.
First, the on-site client requires a system because
it's always had that system second, the travel agency
has expanded into a city where, because of the tying
between the owning or the affiliated airline and the
CRS, it's necessary to have that CRS -- I'l| give you
exanples of that, if you would like to; and, third,
where travel agencies acquire other travel agencies,
often the seller has a separate system and then dual
systens have to be maintained. But for those three
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unusual situations, dual systens are quite unusual in
t he busi ness.

MR. REYNOLDS: You've passed your three-
mnute warning. | don't know if you' ve concl uded your
remarks or not, but --

MR. PESTRONK: | have concluded them Thank
you.

MR. REYNOLDS: Thank you. You undoubtedly
heard the discussion regarding M DT data. Are you
awar e of any abuses that have occurred from maj or
airlines' access to such data with information on each
travel agency's bookings?

MR. PESTRONK: Yes. It happens in the
m cro-sense as follows. A sales representative from
an airline wll visit the headquarters of the travel
agency and say to the travel agency executive, "l see
that you have 50 travelers going to the Orient next
nonth on the other airline. Wy don't you put them on
our airline, and we'll give you the follow ng
i nducenent ?"

Wrse, they may go directly to the
corporation which has the 50 travelers and say, "Wy
don't you cancel all of those reservations and cone
w th us?"

| would definitely consider those
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conpetitive abuses as well as invasions of privacy.

And | note that although the representative of Sheperd
said that passenger nanmes are not part of their data,
nost corporations, |large corporations, have on-site
offices where it's clear that everybody at that on-
site office belongs to the corporation, so, in effect,
the clients are identifiable.

MR. REYNOLDS: Do you know anyone who woul d

be willing to cone forward with specific instances of

such behavi or?

MR. PESTRONK: | don't right now

MR. REYNOLDS: Ckay.

MR. PESTRONK: | can certainly suppl enent
the record if | can conme up wth soneone.

MR. REYNOLDS: Certainly. Well, thank you
very nuch

Next, | believe we have Stratton Trave
Managenent .

THE WTNESS: H . M nane is Terry MCabe.
Thank you for the opportunity to appear today to
share sone insights on the inpact of the DOTI's CRS
rul e proposal on a real world travel agency.

My nane is Terry McCabe, and | amthe
president of Stratton Travel Managenent, a $90 nillion
conpany headquartered in Northern New Jersey enpl oyi ng
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124 people. Wiile I'mhere today on behal f of

Stratton Travel, you should know that |I am not al one
in my outrage of the DOTI's rul es proposal.

Earlier this nonth | submtted to the docket
a statenment signed by 456 U.S. travel agents of al
si zes who are opposed to the Departnent’'s NPRM  And
as this rul emaki ng proceeds, | expect you wll hear a
great deal nore fromparties opposed to this
m sgui ded, paternalistic approach.

| asked to participate in this hearing today
because | believe the Departnent's NPRMis bad for ny
busi ness and bad for ny custoners. The marketpl ace
has changed trenendously since the CRS rules were
first adopted in 1984. The rules were adopted then to
protect consunmers and their travel agents fromthe
airlines that owned the distributions systens.

Today, the major CRSs in this country have
been or are about to be divested of their airline
ownership. The Departnent has responded to this
change in exactly the wong way by proposing rul es
that deregulate the airlines while increasing the
regul ation of travel agents and CRSs. It is no secret
that this is a tough time to be a travel agent.
Everyone in the travel business has been hurt by
Septenber 11th, by a weak econony, by SARS and by the
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continuing threat of terrorist acts. The list just

goes on.

Unfortunately, it appears that the
Department of Transportation is responding to these
challenging tines by issuing an NPRMthat will only
make things worst by saddling agents and CRS with
onerous rules while letting the airlines run free.

MR. REYNOLDS: |'msorry, are you favoring
total deregulation then, is that your position?

THE W TNESS: Unh- huh.

MR. REYNOLDS: |'msorry, continue.

THE WTNESS: The reality is that while
there are significant problens in the industry as a
whol e, parts of the systemwork very well, including
the CRS/ agency relationship. This part of the market
that is working nost conpetitively is what the DOT
wants to regul ate nost aggressively. |In that regard,
this NPRMis filled with solutions in search of
probl ens.

| imagine that the Departnment continues to
be very concerned about the health of the airline
industry and to seek avenues of relief for the
carriers. Reading this NPRM one m ght believe that
CRSs and travel agents are the problem | can assure
you that we are not. | cannot help but wonder if the
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interest of travel agents, the CRSs they use and the

consuners we serve are being sacrificed by the
Department of Transportation for the interest of the
airlines.

The Departnent has proposed parti al
deregul ation. They' ve picked the wong part to start
with. If this industry is to be deregul ated, and the
time for that may well have cone, that deregul ation
shoul d conme with the assurance of vigilant anti-trust
and consumer protection enforcenment to deal with the
probl enms the airlines have created and | fear may
continue to create in the industry.

| have | ooked at what the NPRM would do to
nmy business, and |I'mextrenely concerned. Taken as a
whol e, | cannot hel p but wonder whether the agency
that regul ates ny business understands what's actually
happening in ny business in 2003.

| would Iike to spend a few m nutes
di scussing sonme of the specific issues that | find
nost problematic. First, the length of ny contract
with nmy CRS provider -- on the nost basic |evel | have
to ask why the Federal Governnent is telling ne how
long nmy contract can be. Wen it cones to contracts,
t he marketplace is working. Many travel agents
renegotiate their contracts before their expiration,
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so there's no need for the governnment to reduce the

maxi mum |l ength to three years. O her agencies m ght
prefer to have contracts |longer than five years if it
makes sense for their businesses. | do not believe
that there's any reason for the governnent to dictate
the ternms of ny CRS contract. GCet the governnent out
and let nme sign the contract that works best for ny
comnpany.

Second, the financial terns of CRS
contracts. |'ve watched ny base comm ssions drop to
zero. Now that the airlines have elim nated
conmi ssi ons, the Departnment of Transportation, in a
proposal that is heavily cued towards major airlines,
seeks to elimnate yet another income stream by
prohi biting productivity pricing. The incentive an
agency gets froma CRS in exchange for booking a
certain amount through that systemare in nmany cases
the only source of significant inconme they' ve got left
asi de from custoner paid service fees.

For many travel agencies, the service fees
t hey charge custoners are as high as they can go.
Custoners sinply won't pay anynore. Many agenci es
rely on the productivity revenue to stay in business.

| cannot understand why the Departnment has proposed
this approach. The DOT seens to be trying to push al
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consuners into the arns of the airlines via the

Internet in order to wing costs out. But |I know that
not everyone can or will go to the Internet.

| woul d suggest that every travel agency
anong the 456 who filed on May 2nd have custoners with
speci al needs or who do not have access to on-line
booki ng tools. The assunption that every citizen of
this country is wired to the Internet with access to
on-line booking tools is quite sinply fallacious.
Airline controlled distribution systens certainly have

their place, but if they're the only gane in town the

consunmer will not be best served and it wll
inevitably lead to narrower and nore expensive choices
for the traveling public.

There is no justification for a ban on
productivity pricing. These types of arrangenents
exi st in many other industries. |f soneone makes an
investrment in ny business, they're entitled to sone
assurance of a return on that investnent. |It's as
sinmple as that. The fact that the DOT seens to ban a
CRS fromrequiring a percentage of an agent's bookings
be through the CRS unfortunately denonstrates the
Departnment’'s | ack of understandi ng of the marketpl ace.

G ven the uncertainty of the travel business
right now, nost agents prefer not to be | ocked to a
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fixed nunber. Agreeing to book a percentage through a
CRS nmakes nore sense for themsince it is so hard to
predi ct how many bookings they will have in a given
nont h.

Third, the nyth that CRSs are | ocking up
subscribers -- once again, the Departnent has
denonstrated a | ack of understanding here. The DOT
seens to be under the inpression that travel agencies
want to use multiple CRSs. From a business
perspective, this just doesn't nake sense. Wiile the
basic functions are the same, these systens are not
easily interchangeable. | would have to retrain ny
entire staff to use multiple systens or have agents
dedi cated to each system This approach did not work
for us in the past and it certainly doesn't make good
busi ness sense now.

But | could chose to negotiate wi th anot her
CRS who m ght possibly make nmy agency a better offer.

Wuld | take it, maybe. But that's ny decision, not
t he governnent's. There is no problem here that
warrants or justifies governnent involvenent. Al ong
these lines, the DOT is very focused on who owns the
equi pnent in ny agency. Again, | have to wonder if
t he DOT has been working on this rule so long that it
hasn't seen the world change.
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The DOT is apparently concerned about CRSs

prohi biting agencies from accessi ng ot her systens due
to the equi pnment provided by the CRS. This is yet
anot her solution in search of a problem Today,
Stratton Travel owns 95 percent of the equi pment we
use, so it is not even an issue. The CRSs are quickly
nmovi ng out of the equi pnent business. W can and do
access the Internet using these conputers as we woul d
whet her we owned them or the CRSs owned them Again,
there is no need for the DOT to regulate this.

Fourth, access to information -- | can serve
my custoners better when | have access to the fares
and the flights that they want. M/ custoners want to
chose fromthe full array of fares offered by the
airlines, although, nost of the major airlines have
declined to give themto ne. 1In the last year, two
CRSs have been trying to get all the fares fromthe
airlines by offering discounted booking fees to the
carriers. It's awin, win, win. To the airlines to
reduce their booking fees, to the CRSs who have access
to the full conplenent of fares and to the trave
agencies and their custonmers who can actually get
t hose fares through the channel they prefer.

As a Sabre subscribers, |I'mextrenely
pl eased that U.S. Airways and United Airlines have
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signed agreenents with Sabre that give ny agents

access to all of their fares through the systemthat
they use every day. | sincerely hope other carriers
will follow that exanple.

Incredibly, in this proposal, the DOl seens
to want to exacerbate the problemof limted access to
fares. It is encouraging consunmers to go to the
Internet to buy their tickets fromthe airline Wb
sites or Orbitz. Wy would the governnment want to ban
contracts that would give ne wider access to fares
t hrough the CRS that | use. The marketpl ace coul d
work to solve this problem United and U. S. Al rways
have signed with Sabre. United, U S. A rways, and
Continental have signed with Glil eo.

Unfortunately, the sinple fact that this
NPRM i s pending is chilling the marketpl ace and
serving as a disincentive for other carriers to nmake
the sane arrangenment. And that nakes nme wonder who
this NPRMis designed to benefit, consumers or
airlines? In this challenging tine for our industry,
t he Departnent has an historic opportunity. It can
recogni ze the dramati c changes that have occurred in
travel distribution since the CRS rules were first
adopted in 1984, and indeed, be even nore significant
changes in the marketplace since this rul emaki ng began
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in 1997.

I nstead of inposing CRS rules that are out
of touch, the governnent should regulate the CRS
industry now. It should recognize that airlines are
out of or getting out of the CRS business. It should
commt to rigorous enforcenment of anti-trust laws to
prevent the airlines fromgetting back in. By taking
these steps, the DOT will be assuring the very best
outconme for all the parties involved -- travel agents,
airlines, CRSs and nost inportantly, consumers. Thank
you.

MR. REYNOLDS: kay, if the Departnment or
ot her agencies rely upon enforcenent actions, is there
a risk of inconsistencies in a case-by-case approach?

THE WTNESS: Now | suppose that's possible.

But, you know, you'd have to give credit to the
travel agency community. W're far savvier. W're
far wi ser than nost of the people in this roomgive us
credit for. W're the advocate for the consuner and
we woul d 1 ook and be able to see through that and to
go to the best channel to service our clients.

MR. REYNOLDS: And | gather under conplete
deregul ation, you would be fine if display bias was
not regulated as well?

THE WTNESS: You know, that's not ny

Heritage Reporting Corporation
(202) 628-4888



© 00 N oo o A~ w N P

N NN N NN R R R R R R R R R R
g »h W N P O © © N O O M W N B O

deci sion to nmake, but again, | think you would have to
give credit to the professional travel agent who is
aware of what a bias situation is. W have l[ived with
in the past. W have lived without it now And a
good travel agent can see through all of that.

MR. REYNOLDS: Ckay, thank you very nuch.
Next Interactive Travel Services Associ ation.

THE WTNESS: Good afternoon. Thank you for
the opportunity to participate in this inportant
hearing. M nane is Antonella Pianalto. 1'mthe
executive director of the Interactive Travel Services
Associ ation, I TSA. Founded in 1998, ITSA's mssion is
to pronote consumer choice, access, conpetition and
i ndependence in Internet travel distribution.

Time and again, the Departnent of
Transportati on has enphasi zed the need to protect
consuners and conpetition when it cones to trave
di stribution. |TSA whol eheartedly agrees with this
need. That is why we've been very concerned about
supplier-Internet joint ventures. And in particular,
nost favored nations clauses that limt independent
travel distributors ability to provide choice and
access to consuners.

As recently as April 2002, when the draft of
the NPRM gets sent to OWP, the Departnment said we have
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seen too many cases of apparent anti-conpetitive

action by airlines owning or marketing a systemto be
willing to give themfree reign. Indeed, it was the
anti-conpetitive conduct of a fewairlines that |ead
to the introduction of the CRS rules in 1984. Yet,
the Departnent's proposed rule woul d have the effect
of giving the airlines joint venture Obitz a free
reign at the expense of consuners.

At the sane tinme, DOT proposes a two-pronged
approach that adds regulations to the existing CRSs,
but takes a hands-off approach to CRS-1ike activity by
airline-owned Internet services. In a wrd, this is
sinply quite wong.

In review ng the nunerous coments submtted
to the docket in March, it denotes the overwhel m ng
nunber of organi zations that share our opposition to
the NPRM and the sel ective exenptions it creates.
Consuner groups, business travelers, travel agents,
| ow-cost carriers, CRSs and think tanks agree that the
NPRM i s the wrong approach for the travel distribution
mar ket and woul d have a negative effect on
conpetition.

In addition, nenbers of Congress, the SPA
O fice of Advocacy, and NFI B have expressed concerns
about the particular inpact the NPRMw ||l have on
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smal | businesses. | TSA takes special note of Obitz's

self-serving comments in its initial NPRMfiling as
one of the few organi zations to support the NPRM
Obitz offers the distorted view of the current trave
di stribution marketplace, both online and offline.

| TSA strongly opposes the illogical viewthat the DOT
shoul d approach deregulation by first enacting a
series of new rules which would apply to everyone
except Orbitz.

Under st andably, Orbitz conveniently ignores
the historical abuses of CRS systens by its owners.
Throughout it comments Orbitz also conpletely ignores
its own airline owmership. It also ignores the hugely
significant market power of its owner's 75 percent
control of the U S airlift. It is ludicrous to
purport that the same U.S. airline that in the past
used CRSs to elimnate conpetition are trying now to
i ncrease conpetition through a coll aborative joint
effort.

In truth, the online travel industry was
hi ghly conpetitive, innovative and produced
deficiencies |long before the airlines forned Orbitz.
In its 1999 yearbook, Focus wites the online travel
mar ket pl ace researcher descri bes the online travel
mar ket pl ace as "crowded and highly conpetitive where
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new services are |launched al nost weekly." Then in

late 1999, the airlines announced the formation of T2,
now known as Orbitz.

So what does the marketplace for online air
travel look Iike now? Conpetition has been reduced.
There are fewer sites now than before Orbitz | aunched.

No new serious online travel sites have entered the
mar ket and maj or players have exited. Forester
researcher's prediction in its January 2000 brief was

on target when it said, and | quote, "Here's what T-2

presence will do to the market. The consuner travel
wi ndow will slamshut. |It's over. Wth the entry of
this new, heavy-hitter, there is no nore roomfor new

entrance into the consuner facing online travel space
inthe US™

Orbitz describes a conpetitive distribution
mar ket pl ace as one where supplier and distributors
negotiate ternms and costs. Yet, in Obitz's case, the
suppliers own the distributors. There is no arns
| ength negotiation. Instead, it's airline owers
collectively and collusively set the terns, including
t heir own mandatory participation and the Fed rule and
t he cost of distribution.

MR. REYNOLDS: Excuse nme, but aren't online
travel agencies getting nore and nore access to
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airline web fares?

THE WTNESS: Yes, |I'd say since the
Departnment of Justice and the Departnent of
Transportation started seriously investigating Orbitz,
the airlines have been a little bit nore willing to
negotiate. But as you heard earlier today, not with
all online travel agencies. And the deals that sone
of them have been able to get are far |ess
conprehensi ve than the deal that Obitz has with its
airlines.

MR. REYNOLDS: Do you believe that online
travel agencies have |ead to a decrease in nmarket
power or bargaining power of the CRSs?

THE W TNESS: Mar ket power in ternms of
bargaining with the airlines has certainly been
decreased since Obitz. So |I'mnot sure.

MR. REYNOLDS: So there was no decrease
before Orbitz of the bargai ning power?

THE WTNESS: The online sites had a | ot
nore bargai ning power with the airlines before Obitz
than they do now.

MR. REYNOLDS: |'m speaking of the power
between the CRSs and the airlines?

THE WTNESS: The issue has to do with sone
of the online sites with access to fares. And there
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wasn't an i ssue of access to fares that there i s now

since Obitz.

MR. REYNOLDS: A lot of people advocate or
are saying that regulations are no | onger necessary
because the Internet is out there as another channel
of distribution. Ws it having an effect before
O bitz cane onto the scene? Was it acting as another
channel of distribution that was affecting the
rel ati onship between the CRSs and the airlines?

THE WTNESS: | think I would have to say
yes. Obitz did not obtain access to web fares. The
five owning airlines collectively agreed to place al
their web fares in one place and collectively agreed
to the price of distribution. There was no
conpetition, no negotiation, no bargaining involved.

Nuner ous conmments cites the negative effects
on the marketplace of Orbitz's anti-conpetitive
supplier joint ownership and MFM cl auses, which give
it an advantage that no other site can match and which
facilitated its trenendous growth, which has been
poi nted out earlier. Obitz has made it nore
difficult for independent sites to negotiate
i ndi vidual deals with airlines. 1s nodel for a
conpetitive distribution marketplace? The answer is
no.
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O bitz contends that services have inproved

and prices have decreased as a result of its entry
into the online marketplace and wants to do the sane
for the CRS marketplace. Yet, Obitz provides no data
to support this assertion. MT Econom cs professor,
Jerry Houseman, on the other hand, provides
statistical analysis that shows because of Obitz's
MFM prices have increased. He said this study finds
that fare disbursion [sic] and the avail able quantity
of |lowest price airfares have decreased significantly
O bitz began operation, which is the expected effect
of the MFM cl ause contained in the Orbitz agreenent
and which is harnful to consuners.”

Obitz purports that before it entered the
mar ket other sites were not consuner focused. Nothing
could be further fromthe truth. Independent sites
have al ways been consuner focused, not airline focused
like Obitz. Independent travel distributors have
negoti ated deal s on behalf of consumers to keep prices
down by forcing suppliers to conpete and by
i ntroduci ng i nnovative consuner-focused tools. Who
was negotiating on behalf of consumers on a site owned
by the airlines.

MR. REYNOLDS: Have any of the online travel
agencies sold bias in their displays?

Heritage Reporting Corporation
(202) 628-4888



© 00 N oo o A~ w N P

N NN N NN R R R R R R R R R R
g »h W N P O © © N O O M W N B O

255
THE W TNESS: Sold bi as?

MR. REYNOLDS: O bargained for a nore
prom nent display of fares by particular airlines in
terns of displays.

THE WTNESS: |If by bias you nean all ow ng
airlines, and particularly, small airlines to conpete
and to offer what was described today as shelf space,
| don't call that bias. | call that conpetition and
that's what shoul d be encouraged, not stopped.

As their coments point out, Obitz is
suppl i er focused, not consumer focused. Wen they
tal k about cost savings, they universally tal k about
the savings to the airline suppliers, not to
consuners. As nearly every nmmjor consuner group in
the country has repeatedly said over the |last three
years, a site owned by five of the magjor U S. airlines
does not have the consunmers best interest in mnd. |Is
this the nodel for a conpetitive distribution
mar ket pl ace? The answer is no.

It is foolhardy for Obitz to contend that
it brought much needed conpetition to the marketpl ace.
When, in fact, Obitz's owers devel oped a busi ness
pl an that sought to slow the speed of conpetition in
order to gain control of distribution costs. Obitz
has | ong wanted to corner the distribution market in
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the offline world in the same way it was able to

negati vely inpact conpetition online.

The presence of the CRS rul es has served as
a deterrent for Obitz selling to brick and nortar
travel agents. Now Obitz wants a free pass from
governnment regulation. It wants the governnent to
mai ntain these rules on conpetitors during a |engthy
transition period. 1Is this the nodel for a
conpetitive distribution marketplace? The answer is
no.

Obitz says it supports deregul ati on of the
CRS industry, but only after three years of
selectively regulating the CRSs. During which tineg,
Obitz is allowed to operate as a CRS free of
regul ation. A conpetitive marketplace is not one
where the governnent asymetrically regul ates CRSs and
travel agents while freeing the mgjor U S. airlines
and O bitz fromregulation. Having a set of rules for
sonme distributors while allowing a distributor such as
Obitz to operate as a CRS outside of the rule is bade
policy.

Just as Orbitz needed the anti-conpetitive
advant age of the MFM cl ause to ensure that its cartel
hol ds together and elimnates any incentive to
conpete, it now wants a simlar advantage in the CRS
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market. Time and again, the centerpiece of Obitz's

distribution strategy is a regulatory exenption from
DOT. DOT should reject this plea. The governnent
shoul d not give one player a |l eg up over conpetitors
in the marketplace. Thank you for the opportunity to
present our Vviews.

MR. REYNOLDS: Thank you very much. Perhaps
maybe one nore brief break. Ten mnutes we'll be
right back and be able to finish with the |ast few
presenters. W' ||l be back at 4:10.

(Wher eupon, a short recess was taken.)

MR. REYNOLDS: Pl ease take your seats.

Thank you very nuch. | believe now we have the
Conpetitive Enterprise Institute.

THE W TNESS: Thank you very nuch. |'m Fred
Smth. | head C and we're a pro market public policy
organi zati on and we' ve probably been invol ved | onger
t han al nost anyone in the area of governnent
regul ati on of the CRSs.

Qur first coment on this issue appeared
back in Regul ati on Magazi ne in 1985, and we've been
participating in regulatory Congressional hearings and
litigations ever since. W've sued DOT in the past to
have these rules overturned, earlier versions of the
rul es, based on commercial free speech, which we think
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is still the position we take and we may have to sue
agai n.

W' ve wat ched you today as CRS rul es that
were dated sunset after sunset. This past tinme to
elimnate all these rigidities, all these regulations
on this nost dynamc part of the Anerican econony.
You' ve heard nmuch today about the conplexity of the
i ssues, ways in which your rules m ght be diced,
sliced, rearranged to benefit one interest group over
another. And there are interest groups on all sides
of this issue. You' ve heard a |lot of them

| ndeed, over tinme, if you' ve been tracking
this very nuch, sone interest groups have been on both
sides of the issue. Sonetines favoring deregul ation.

Sonetimes regul ation and you shoul d expect that.
Regul ation distort the business |andscape providing
far too many tenptations for businessnen to rush in
and ask for their public interest be inproved, to
| obby the rules that will tilt the playing field in
their direction.

Hearing such as this can be thought of as
feeding fields for the rent-seeking community. But
DOT, your responsibility is protect the consuner
wel fare, not airlines, not CRSs, not travel agents,
not Orbitz, not anyone el se, the consuner interest
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al one. That neans al so you should avoid rushing in to
try to second guess tine tracks, bundling, unbundling,
tying, integration, spinoff, cost base versus val ue
base, pricing policies and so on.

As Ronal d Coates and ot her econom sts have
| ong noted, the institutional arrangenents, both
within and between firnms, are one of the nost
difficult and creative elenents of an econony and to
try to guess that frombefore is inpossible. You |ack
the data. You |ack the conpetence. And you really
| ack the incentive structure to do that as effectively
as the market will. Conpetition through the
mar ket pl ace is by far the best way of advancing
consuner interest for ensuring their future is a good
one.

Let me tell you a little bit of the history.
The CRS rules, after all, arose during the confusion
over the initial airline deregulation, the early '80s.
At that tine we were finally fraying out the
transportation industry from in sone cases, a hundred
years of governnent interference. And as we
deregul ated, nost of the airline part of the air
travel industry -- we tragically did not do anything
about the airports or the air traffic control system
We rushed in and regul ated the nost innovative, the
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nost dynam c subsector of the airline industry, the

conputer reservation system M article was called

Fromthe Mummy's Tonb, which argued that as we were

closing up this bad crypt of regulation, we reached
out and grabbed the throat of the innovative part of
t he i ndustry.

This was partially a m sclassification
problem \Wen DOJ was asked to deal with this issue,
it cane about through | ooking at it as a regul ated
i ndustry, nonopoly power, all those kinds of things.
So it got classified as an antitrust, a conpetition
question. Had that arisen out of what it was, we
believe, an information question, a newspaper
guestion, a conmmercial speech question, we think nost
of the CRS regul ati ons woul d never have nmade it into
reality because commercial speech has a very strong
requi renent before you regulate it, and we think those
restriction have been | argely avoided, abated in the
CRS ar ea.

What has been the result of those
regul ati ons?

MR. REYNOLDS: Excuse ne, do you believe
then that there was never any abuse at all of market
power by the airlines when owned the CRSs vis-a-vis
their conpetitors?
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THE WTNESS: We believe that in the

frontier part of the econony, the dynam c part of the
econony where soneone gets there first and tries

t hings, there are always disequilibriuns situations.
We think those disequilibriunms situations create the
incentives to quickly resolve them And that the
worst thing we can do is try to freeze those nonentary
bubbl es on the marketplace with rigidities that freeze
themforever. No, we do not believe that there was
any reason at all to initiate regulations to the CRS
We made that argunent back in the early '80s. W
made it in the admnistration. W lost but we're
going to try to nake it again.

MR. REYNOLDS: So you believe in principle
it was wong, but that there may have actually been
abuses?

THE WTNESS: No, | think that there
situations that are inevitable. Soneone always gets
to the marketplace first. And when they get their
first, they have the market power. There's no
conpetition. Yes, they abuse that market power if
they exploit that tenporary situation. They
accel erate other goods coming in, disciplining them

Bill Gates just pointed out that he can
al ways raise the price of everything this year, and in
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two years he mght well find hinmself out on the

streets. Markets disciplines by creating -- if you
create market power and abuse that market power, you
nore quickly accelerate the corrective forces in the
mar ket. So, no, we do not think there was any reason
to regulate and there certainly is no reason to

regul ate now with all the changes that have occurred
si nce.

MR. REYNOLDS: Do you have sense of what
woul d have cone in to get around the abuses?

THE WTNESS: Well, it's done harmin three
areas. Let ne quickly get to that. It harned the
airline industry. Essentially, one of the reasons the
airline industry is in sone disarray today is because
we made it hard for it to exploit what, after all
seened to be the nost prom sing portion of the airline
industry at that time. Airlines and other industries
are continuously shrinking, expanding, rooting out
hori zontally and vertically. One of the ways you
beconme a nore profitable industry over tinme is to rush
into the areas that are nore profitable. In this
case, what becane the Internet marketing world.

The airlines had a CRS beach head. The
first Internet marketing tool in the world, but they
were bl ocked fromdoing nuch with it. United had an
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attenpt to integrate dowward into hotel and auto

services, went to a hearing, was bl ocked in that area.
That avenue expansion of the airline industry was
closed off. That business plan was destroyed. Wen
you exclude any part of the industry fromthe nost
rapidly growi ng part of the econony, you limt its
ability to survive and be profitable.
It al so weakened the evolution of the CRS
itself. You asked where they m ght evolve. Wen
was debating this back in the '80s, | renenber one
ti me going over one day sayi ng, okay, they maybe
stupid regs, but what's going to be the point? Who
cares? \What are they really restricting? | said I
don't know, maybe in the future sone new entry airline
woul d want to conme on the display screen and having
flashing lights and boom ng things and streanmers going
around. He said conputers can't do that. | said I
know but nmaybe sone day they can. Well, it turns out
t hey m ght have much nore quickly had we not regul ated
it and they m ght never have done that on the Internet
had we continued to regulate other parts of the
econony.
They al so, | think, slowed the whole

evol ution of E-Commerce in our country by encouragi ng
regul ators and legislators to | ook for suspicion on
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t he whol e E-Commerce world. The nost, | would argue,

dynam c part of the econony. They basically

encour aged ot her groups to think carefully before
expanding too rapidly. |If the fastest horse on the
track is crippled, other horses are sonewhat reluctant
to rush out and race.

Sonme points -- DOT proposed rul es expressed
out noded concepts of nonopoly. They ignore the ganes
that are possible through integration in the other
busi ness practices | tal ked about. That was sone
poi nts we've made throughout our testinonies in the
past. W've gotten themin our witten conments.

Peopl e have tal ked about the changes that
were seen from'92 to the present day, or maybe before
the present day. And you've heard a |lot of worries
and fears, but not nuch evidence. You' ve been asking
for it all day and you haven't heard nuch, have you?
Way should we rush in to regulate when there's been no
real evidence of abuse?

That mar ket power, market failure sonmehow
conceptually justifies governnment intervention when
al so recogni ze the governnent institutions thenselves
are fallible. Government pencils have erasers on them
just like private sector pencils do, and to assune
that a governnent intervention will correct whatever
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argunents one mght or mght not raise about market

power, market failure, is, at |east, speculative.

Check consuner harm You' ve heard no
evi dence of consumer harm You' ve heard a | ot of
busi nessnmen who are mad at each other, but so what?
That's not the purpose of America. The purpose of
Arerica is to help the citizenry, the consumers, not
one business sector over another. Hi storically, of
course, the case of CRS regul ations were this so-
call ed display bias. The argunment that if you hadn't
rushed in, one airline mght have been benefitted over
anot her.

You know, when | wote nmy paper on this,
made the anal ogy to supermarkets. | mean, think about
a supermarket as a series of display shelves where you
put the incredible array of products that characterize
the better marketplace. 1It's one of the nost
difficult things to i mgine.

| nean, inmagine you' ve got an enpty
supermarket. There's 20 or 30 trailer trucks lined up
out there. The guy conmes up to you and says, okay,
buddy, where do you put it? Then there is shelf
policy, price policy. W use information massively in
t he supermarket area. You' ve heard a |lot about is it
right to allow information sharing in this industry.
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One of the greatest consuner benefits we've

achieved in the electronic world is the ability of
supermarkets to gain information that allows us to
nore correctly target sal es displays, reorder
policies, et cetera. The sane thing is true in the
airline industry. Nothing should be done to elimnate
the benefits that are com ng about by the reduced
costs of information acquisition and information
processing. This is one of the nobst inportant
consuner benefits this generation can realize and any
attenpt to restrict that will only restrict consuner
wel fare. There's a |ot we can say about that. You
know sonme of this stuff.

Let's see, others have told you about the
rul es and what they tal k about how we should talk
about and display service fees. The regulations state
t hat service fees have to be -- in some |listed
separately and you' ve got a whole series of sub-
degrees and what you do about that. Those are how you
di splay information, again. And again, information
di spl ays are protected by comercial free speech
concepts. A nust higher standard of regul ation than
Gordon grade, econom c regul ation. Were you should
put on the page of a newspaper prices, quantities,
service information is sonmething that I would hope you
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woul d never touch. And yet, you are seem ngly

unwilling to rush into this area when you' re dealing
with electronic display systems. The electronic
di spl ay screens are just the newspapers of tonorrow,
and you ought to use themin a much nore sensitive
way .

The question about whether there's some
confusion here, anyone who's gone to New York City
i kely knows how confusing it is to know what you're
actually going to end up paying. You go in there and
you've got a rack rate of $150 or $200 and then you
end up with what, two, three, four service fees,
taxes, recreational services charges and so on. It's
not al ways obvious to know what you're getting paid
there, and yet, we still go to New York Cty. And
travel agents actually can play a good role in hel ping
you save

You tal k about hel ping travel agents. At
| east sonme of these rules are in the benefit of the
travel agency, but you would prohibit any airline from
providing its flight software that would favor one
airline or another, even if the travel agent was in
favor of that. Yet, showing results in a preferential
manner is the |ifeblood of such very successful
| nternet agents as Yahoo and Googl e.
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Banner ads pop all the tinme. They pay for

hosti ng, which allows your information to conme up
earlier than others. And it's one of the reasons that
t hose search engi nes that have becone viable, so
i nportant and we as consuners aren't being exploited
in that case. W benefit dramatically fromthe
i nformation di splayed and we can quickly scroll down
if it's not our choice at the top of the list.

Travel agents are vastly nore sophisticated.
Search engines on top of search engines than nost of
us are, and they're well able to navigate CRS screens.
They really don't need governnent to tell themhow to
go through the el ectronic pages, yellow pages. So be
car ef ul

When you do this, you' re basically talking
about regul ati ng comrerci al speech. Last tineg,
incidently, we did not win our case. W got knocked
out for standing. W had a travel agent who was wth
us, but we couldn't get anyone in the CRS area to
poi nt out any area where their speech had been
restricted. At that tine, the airlines still owned
the CRSs. | don't think we'll have so nmuch trouble
getting soneone if this issue cones up again.

Cl supports the view that DOl does not --
that you may well lack the authority to regul ate.
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Certainly, the authority to regul ate once you' ve had
all the spin offs you have of ownership and so on

And certainly, in areas that have nothing to do with
the airlines or the travel agency. Wen divested of
airline control, a CRSis neither an air carrier nor a
ticket agent. Airlines offer tickets for sale, travel
agents sell tickets. CRSs are nerely the

E- bays of the electronic airline world.

It would be unthinkable to seek to regul ate
E- bay or Yahoo sinply because the goods it sells over
its electronic auctions happen to be regul ated
t hensel ves. You can't expand a regul atory power based
on the fact that sonething that touches this industry
happens to be regulated. So what do | suggest you
guys do? You've been regulating this industry since
1984. You did a wonderful job in 1978 of freeing up
parts of the airline industry fromregul ati on.

You made a big m stake, or your predecessors
made a big mstake in regulating in '84, expanding
that regulation or continuing that regulation in '92
and '97. You're now | ooking at that question for
what, the third time. Any transitional rules wll
just perpetuate thenselves into the future. Any
regul ations will continue the consuner harm you' ve
al ready been doing for the |ast al nost 20 years.
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You know, Aiver Ctomell once went to

Parliament after a while and he cane into the hall and
he said, gentlenen, you have been sitting | ong enough.
G honme. | would recommend that, gentlenmen, you' ve
been regul ating | ong enough. Stop regulating. Thank

you.

MR. REYNOLDS: Thank you very nuch. |
bel i eve, next, we have the Progress and Freedom
Foundati on.

MR. ADKI NSON:  Thanks very nmuch. M nane is
Bi |l Adkinson, and |I'm senior policy counsel for the
Progress and Freedom Foundation. W are a private,
nonprofit, nonpartisan, research institution
established to study the digital econony and digital
revolution and its inplications for public policy.

PFF has exam ned t he explosion of online
travel distribution services and specifically
i nvestigated the CRS regul atory proposals and the
controversy surrounding Orbitz. O course, | speak
only for nyself and not for PFF or its officers.

An overview. M conments exani ne the
Department's basic approach to CRS regul ati on,
addressing two broad issues. The first is whether
there are justifications for continuing the
regul ati ons, and the second is considering what the
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costs are.

My central nmessage is this: Relying on
conpetitive forces in the CRS service market, backed
up by the antitrust |aws and other rel ated
protections, will best serve consuners and the entire
air-travel industry. WMrket forces are fully
sufficient to discipline CRS conduct, and conti nued
regulation will inpose unacceptable drags upon
i nnovation in this dynam c market pl ace and put
artificial barriers on conpetition between the
tradi tional channels and the new distribution channels
that are arising online.

In addition, | would enphasize that digital
technol ogies, first, CRSs and then Internet-based
di stribution, has brought enornous benefits to
consuners and to this industry. Protecting the
freedomto innovate and to adapt to the changi ng
environment is essential if consunmers are to continue
to receive the maxi mum benefit possible. Regulating
CRSs, and, particularly, the repeated extension of
these regulations during the last five or six years,
has undul y burdened innovati on.

| woul d enphasi ze that as these proceedings
and, indeed, these hearings show, there is enornous
tenacity in support of the existing regulatory order,
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even in the face of clear evidence that things have

changed dramatically, and regul ati on shoul d be
abandoned. It is very difficult to change a
regul atory order.

|, in particular, want to point out that you
can always nake a case for the idea that there is sone
mar ket inperfection over there that requires sone
regul atory intervention, or there is sone reason for
del aying the study further, the devel opnents in the
market, and that can result in five-and-a-half-year
proceedi ngs to consider changing a regul atory system

It's inportant that the Departnent act definitively

and act now to change this set of presunptions, to
deregul ate and then all ow peopl e who believe sincerely
that certain protections need to be placed in the
system argue for such changes rather than inposing
this entire structure waiting to eval uate whet her
i ndi vi dual itens should be adopt ed.

MR. REYNOLDS: If we were to deregul ate,
doesn't the enforcenent nethod of disciplining or
noni toring the marketplace run the risk of
i nconsi stencies froma case-by-case basis?

MR. ADKINSON: It can if it's truly case by
case as opposed to issue by issue. | think it's
inmportant often if you have several conplaints from
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travel agents about a particular kind of problemto

try to devel op a nechani smwhere that is considered on
sonme sort of nore global basis that recognizes it as a
pattern and thereby address. | think there are

regul atory nechani sns for dealing with that
effectively.

Finally, | would note that inposing sone
sort of interimor tenporary regulations, | think, is
dooned to failure because | don't think they wll be
interimor tenporary; | think they will last for quite
a long tinme because there just wll be continued
desire to have further investigation, further
consi deration, and the |iKke.

In considering the specific question of
whet her there is a continuing justification for the
regul ations, | would enphasize that the NPRMtends to
make rat her broad and conjectural statenments about the
exi stence of market power and reliance, to a |arge
extent, on facts or analyses fromthe 1992, or even
fromthe 1984, proceeding. | think they are outdated.

| think they al so m stake what may be potenti al
bar gai ni ng advantages for CRSs for market power. In
particular, there is a concern that the airlines my
be caught in a situation where CRSs have mar ket power
agai nst them according to the NPRM
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| think this m sses key el enents of

conpetition in the marketplace. First, airlines

t hensel ves can exerci se bargai ni ng power through
controlling information for flights, for exanple.

Now, it's true that for sone tine they have been

i nhi bited fromexercising that sort of control because
of the mandatory -- rules and because of the

nondi scrim nation requirenents, but DOT has correctly
seen that problem and proposed to deal with it; and,
therefore, | think airlines will be able to flex their
nmuscl es in the market pl ace.

MR. REYNOLDS: Do you believe that in 1984,
1992, and the earlier circunstances that there was
mar ket power being used in an anticonpetitive fashion
t hrough the CRSs between the airlines anong thensel ves
and the | arger ones against the snaller ones, for
exanpl e?

MR. ADKINSON: | can't really transport
nysel f back. | certainly think, fromny readi ng of
the '92 proceeding, that there was a m stake, that
there was a tendency to view what | woul d see as
sinply market advantages from being there first or
being there in a nore effective manner. So | woul d
say ny answer is | don't believe so, but, in any
event, | think there is really excessive reliance in
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the current NPRM on references to what was believed to
have been going on in those tines.

| think that this marketplace is very
different. This marketplace has got half of the
ti ckets now bei ng bought through traditional travel

agents. There's reports in the Wall Street Journal

this week about projections of increased Internet
distribution of airline tickets. | really think that
trying to |l ook back that far is a mstake. There is
just too nuch that's difficult to understand going on
in the market today.
Moving on, in fact, | would say this

proceedi ng provides a shining exanple of how
i nnovation sinply outpaces regulation. During the
pendency of this proceeding, we've seen the rise of

I nternet distribution, we've seen the divestiture of
nost of the CRSs by airlines, and if the WORLDSPAN
deal goes through, the lion's share of CRSs divest ed.

DOT correctly called a recess in mdstream and | ooked
at these issues, but even since then, there's just
been conti nued devel opnents, the continued increase in
online sales. Obitz is now |l ooking at a service to
provide travel agents information in a nore direct
formand is also | ooking at direct connect with the
airlines.
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| think in all of these devel opnents, no

matter how the Departnent tries, and it's doing as
good a job as can be done in this regard, it's just

i npossible to keep up with this marketplace; it's too
dynamic. The right lesson is to renmove the shackl es
that the regul ations inpose on this process.

MR. REYNOLDS: Do you believe that the
Department | acks the |l egal authority, or is it just a
matter of policy?

MR. ADKINSON: | believe one of the exanples
of tenacity in the face of clear evidence for
deregulation is the effort to view CRSs as trave
agents. | don't think there is nuch to that argunent.

Also, | don't think soneone woul d make that argunent
but for a strong desire to retain the status quo set
of regulations. It's a good |awer's argunent, |
guess, and | respect it, but | think it really shows
how t enaci ous the status quo is and why it's inportant
to take action now and take decisive action now.

MR. REYNOLDS: Thank you very mnuch.

MR. ADKI NSON:  Thank you.

MR. REYNOLDS: Next, | believe from
Mer cat us.

MR. COCHRAN. M. Deputy Assi stant
Secretary, |adies and gentlenen, thank you for the
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opportunity to comment on the continued applicability
of the CRS rules. | amJay Cochran, GO CHR AN,
research, devel opnent, and regulatory studies at the
Mercatus Center at George Mason University; adjunct
prof essor of economcs at GW. | authored our conment
that we submtted earlier this spring on the proposed
rule, on the notice of proposed rul emaki ng.

Qur mission at the regulatory studies
programis to advance the know edge of the inpact of
regul ati ons on soci ety by conducting careful,

i ndependent anal yses using contenporary econom c

schol arship to assess rul emaki ng proposals fromthe
perspective of the public interest. Thus, the witten
comments | submtted, as well as ny comments today on
the proposed rule, do not represent the views of any
particul ar affected party or special interest group
but, rather, are designed to evaluate the effects of
the Departnent's proposal on overall consuner welfare.

| would |ike to enphasize for the record,

however, that the views | express today are ny own and
do not reflect those of George Mason University.

The previous speaker alluded to a citation

inthis week's VIl Street Journal -- it was actually

Tuesday, the 20th, page A-13 -- which cites the study

that's been bandi ed about today all day from Jupiter
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Medi a, which says that including -- |I'mjust

excerpting here -- including managed busi ness travel,
in addition to | eisure and nonmanaged busi ness travel,
the Internet will generate 30 percent of all ticket
sales. In 2002, online ticket revenue was $16. 8
billion, or a 28 percent market share, so there is
sonme of that statistical information.

In its announcenent of this public hearing,
t he Departnent sketched four questions on which it was
seeking input. One: Are the CRS rules governing
system operation still necessary? Two: Should the
mandatory participation rule be elimnate? Three:
Should the CRS rules restrict whether marketing and
booki ng data generated by the systens nmay be obtai ned
by the airlines? And four: Should the CRS rules
restrict contract practices between the systens and
travel agencies?

In answer to the first question, whether the
CRS rul es governi ng system operation are stil
necessary, | submt that whatever basis the CRS rules
may have once had has | ong since evaporated, for two
principal reasons. First, a substantive divestiture
by the owner airlines has obviated potential market-
power argunents that underpin the original rule.
Second, and perhaps nore inportantly, CRSs today do
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not enj oy mneani ngful market power that cannot be

effectively checked through alternative flight-booking
venues, such as Internet-based travel sites or by
going directly to the airlines thenselves, either by
the Internet or through tel ephone, for exanple. In
addi tion, continued industry innovation offers yet
anot her check on any | atent CRS market power that may
exi st.

In short, whatever econom c rational e may
have existed for the rules two decades ago al nost
certainly no | onger exists today.

Wth respect to the remaining three
princi pal areas of Departnent concern nmentioned in the
letter, that is, mandatory participation, marketing
and booking data to the airlines, and travel agency
contract terns, | would suggest that these can be
conveniently grouped as different manifestations of a
generalized attenpt to regulate contract practices
bet ween conpetent, self-interested parties, and, as
such, any restrictions in contract terns |ike these
will tend to be self-defeating, and this is so for
several reasons. Principally, though, it's because
DOT sinply does not know, and cannot, in principle,
know, the appropriate contract terns for every party
i nvol ved.
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This shoul d not be taken as di sparagenent of
DOT but, rather, a sinple recognition of the fact that
there is sinply too nuch di spersed |ocalized
information held by the various contracting parties
whi ch generalize terns, conditions, and regul atory
prescriptions sinply cannot take into account.
| ndeed, even if, for the sake of argunent, it were
possi bl e for the Departnent sonmehow to know t he
appropriate contract terns today for all of the
airlines, the CRSs, the thousands of travel agenci es,
and, by inplication, the American traveling public, it
is highly unlikely that such prescriptions would prove
el astic enough to remain viable tonorrow, given the
dynam c nature of prices, incomes, costs, and
t echnol ogi es.

The mandatory participation rule, for
exanpl e, provides a concrete illustration in which the
proposed rule is either superfluous or actually
counterproductive. Generally speaking, it would seem
airlines are likely to want the w dest possible
di stribution of their seat inventory through as many
channel s as are economcally feasible that is
consistent with their business plans, irrespective of
their ownership status in any particular CRS. |If that
is true, the mandatory participation rule would nerely
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be prescribing what is already likely to be a
prevailing business practice anong nost airlines
anyway.

Nevertheless, it is also possible that a
particular airline' s business nodel, as in the case of
a startup or a regional carrier, for exanple, or for a
| arger, national carrier seeking to retrench
economcally, may call for a narrower distribution
channel in order to control or to reduce costs. In
that case, the mandatory participation rule, if

adopted, could stym e such adaptive busi ness pl ans
except in cases where the airline's ownership of a CRS
fell belowthe rule's arbitrary, and | stress
arbitrary, five percent threshold. R gidities inposed
by rules such as mandatory participation seemlikely,
therefore, to add to the costs of all of the
contracting parties involved.

The attenpt to specify contract terns on
booki ng fees and the resale of marketing and booki ng
data present an anal ogous set of problens, as do the
proposed rules to restrict CRS-travel agency contract
practices. On the one hand, to the extent such
restrictions on contracting and busi ness practices are
effective, the likely outcone will be to raise or to
shift costs. On the other hand, to the extent such
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restrictions are not total, that is, they do not

consi der every potential outcone and possible

i nnovation, industry participants can be expected to

i nnovate around the restrictions, thus rendering them
to that extent, ineffective.

In sum the attenpt to specify highly
prescriptive contract terns, in the best case, is
likely to prove ineffective, as industry participants
i nnovate al ong nonregul ated margins, and in the worst
case, is likely to prove positively counterproductive
as costs are increased and air travel is thereby made
| ess economcally attractive. Incidentally, an
uni nt ended consequence of raising air-travel costs is
to induce consuners to pursue cheaper but |ess-safe
travel alternatives.

From t he perspective of the air-traveling
consuner, therefore, it is ny viewthat it will prove
easier and far less socially costly if the Departnent
were sinply to allow the present CRS rules to sunset
intheir entirety. Any rationale the rules may have
once enjoyed has |ong since evaporated, as the
mar ket pl ace has noved, and will continue to nove, well
beyond the rule's effective reach. Thank you.

MR. REYNOLDS: Thank you very nmuch. And |
beli eve we have tine for one nore. Washington Legal
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Foundati on.
A PARTI CI PANT: It |ooks like he didn't
stick around.
MR. REYNOLDS: Ah, perhaps didn't think he
woul d have an opportunity.
Wel |, thank you, everyone, for being here
t hroughout a very interesting but |ong day, and we are
concl uded.
(Wher eupon, at 4:45 p.m, the hearing was
adj our ned.)
/11
/11
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